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ENDANGERED SPECIES ACT REAUTHORIZATION 


TUESDAY, MARCH 17, 1987 


House OF REPRESENTATIVES, 
SUBCOMMITTEE ON FISHERIES AND WILDLIFE 
CONSERVATION AND THE ENVIRONMENT, 
COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
Washington, DC. 

The subcommittee met, pursuant to notice, at 10:06 a.m., in room 
1334 Longworth House Office Building, Hon. Gerry E. Studds 
(chairman of the subcommittee) presiding. 

Present: Representatives Studds, Anderson, Hubbard, Hughes, 
Tauzin, Carper, Thomas, Ortiz, Bateman, Saxton, Miller, Sweeney, 
DioGuardi, Weldon, and Saiki. 

P Also present: Representatives Rose, Marlenee, Stenholm, and 
raig. 

Staff present: Bill Woodward, Gina DeFerrari, Will Steele, 
Reynaldo Patino, Joyce Sacco, and Tom Melius. 


STATEMENT OF HON. GERRY E. STUDDS, CHAIRMAN, SUBCOM- 
MITTEE ON FISHERIES AND WILDLIFE CONSERVATION AND 
THE ENVIRONMENT 


Mr. Srupps. The committee meets this morning concerning H.R. 
1467, a bill to authorize funds to carry out the Endangered Species 
Act through the end of fiscal year 1992. If enacted, and if fully im- 
plemented through appropriations, this bill would revitalize the en- 
dangered species listing and recovery process and bring far closer 
to fulfillment the goals of the original Endangered Species Act. 

Today’s witness list illustrates the fact that the responsibility for 
protecting endangered species is spread over a broad range of fed- 
eral agencies and that the protection process is sometimes accom- 
panied by conflict and cost. 

Controversy over particular problems, however, cannot obscure 
the importance of protecting species from the threat of extinction. 
The naturalist John Muir once wrote that, “Whenever we try to 
pick up anything by itself, we find it attached to everything in the 
universe.” When a life form ceases to exist, the potential of that 
life form to contribute to the richness of our world forever vanish- 
es, and such contributions should not be underestimated. 

Even the most humble of life forms—obscure plants, insects, and 
Members of Congress, for example—have made contributions. The 
Madagascar periwinkle has proven useful in the fight against 
cancer, and small plants and animals form essential links in the 
chain of life. 
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During the last Congress we tried—but—failed to enact an en- 
dangered species reauthorization bill. I trust that any conflicts that 
arise this year can be resolved without jeopardizing the reauthor- 
ization, and I pledge to do all that I personally can to see that this 
occurs. 

I must give fair warning, however, that I will not support any 
amendment that would significantly undermine the overall integri- 
ty and effectiveness of the Endangered Species Act. 

Our hearing today will be divided into two sessions. We will try 
to finish this morning in time to break for lunch and to return for 
the afternoon session at 1:30. 

I want to thank Congressmen Ortiz and Tauzin for requesting a 
special panel on the shrimp-sea turtle controversy and for the help 
provided by their offices in preparing for this hearing. 

Because we have a long list of witnesses, we must, to be as fair 
as possible to everybody, abide strictly by the 5-minute rule for 
both witnesses and, God help us all, ourselves. For this reason I 
urge anyone who might tempted at some point to leave certain 
things unsaid to succumb to that temptation. [Laughter.] 

Let me acknowledge the gentleman from Washington who, I be- 
lieve, wishes to make an opening statement. 


STATEMENT OF HON. JOHN R. MILLER, A U.S. REPRESENTATIVE 
FROM WASHINGTON 


Mr. Miter. Thank you, Mr. Chairman. 

Just 13 years ago the Congress passed the Endangered Species 
Act for the purpose of preserving animals and plants for the next 
generation and the one after that. Now, we have heard horror sto- 
ries about a project to save some small creature that no one ever 
heard of stopped. The truth is that those are very, very rare cases. 
What this law has taught us to do as a society is to look for the 
alternative, for the modification which enables the project and that 
small creature to both continue. We get the benefit of the project 
and a benefit of preserving for the next generation that plant or 
animal. 

The Endangered Species Act has worked for the benefit of our 
society, I believe, and, Mr. Chairman, I am confident this act will 
continue to be a valued piece of Federal law. 

I look forward to hearing from today’s witnesses and to working 
with you to promptly reauthorize this valuable Federal law. 

Mr. Stupps. I thank the gentleman. 

At this point in the record, without objection, the statements of 
our ranking members of the full committee and subcommittee, Mr. 
aha of Michigan and Mr. Young of Alaska, will appear in the 
record. 


[The prepared statements of Mr. Davis and Mr. Young follow:] 


STATEMENT BY Hon. RosBert W. Davis, A U.S. REPRESENTATIVE FROM MICHIGAN 


Mr. Chairman, I am pleased to join with you as we begin the reauthorization of 
the Endangered Species Act of 1973. 

Our purpose today is to hear testimony on legislation that would extend the En- 
dangered Species Act of 1973 through Fiscal Year 1992. The Act is among the 
world’s strongest laws in preventing species extinction. It does so through a variety 
of methods designed to bring species back to a point where protection is no longer 
needed. These include: listing as endangered or threatened, designation and acquisi- 
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tion or critical habitat. trade contruls. state Federal and international cooperation, 
and the regulations of Federal agenev activities. 

Under tne latter provision. such agencies are required to use their authorities to 
conserve endangered and threatened species and to ensure that their actions do not 
jeopardize the continued existence of a listed species or destroy or adversely medity 
critiwal habitats. This requirement is carried out through interagency consultation 
which is intended to identify reasonable development aiternatives that do not con- 
flict with species conservation. 

This lemslation has been amended over the vears to speed up the listing process 
of species. specifically concerning the determination of critical habitat. 

Our intent is to deveiop legislation that will protect spevies from direct and indh- 
rect impacts that could eventuaily cause extinction. The Endangered Species Act of 
1973 is strong and maturing. It’s been streamlined and improved over the vears, and 
hopefully our efforts today will continue with this process. 

Thank you, Mr. Chairman. 


STATEMENT BY Hon. Don Younc. A U.S. REPRESENTATIVE FROM ALASKA 


Mr. Chairman. I am pleased to join vou today as we ayain begin the reauthoriza- 
tion of the Endangered Species Act of 1973. It seems our efforts during the last Con- 
gress dont quite get this accomplished. so we proceed once again. 

As vou have stated, this Act is among the world’s strongest laws in providing a 
multi-faceted approach for the protection of endangered species. During its history, 
the Act has been modified several times to provide a balance between species protec- 
tion and needed development projects. I think all of us agree that the goals of the 
Act are indeed noble. I would hope. though, that if this balance needs further 
review, we do so in a manner of compromise. to develop legislation that will result 
in a strong, effective and rational program to protect endanyered species. 

I want to share in the welcome to our witnesses and assure them that I will listen 
carefully to what they have to tell us. 


Mr. Stupps. The gentleman from Texas? 


STATEMENT OF HON. SOLOMON P. ORTIZ, A U.S. 
REPRESENTATIVE FROM TEXAS 


Mr. Ortiz. Thank you, Mr. Chairman. Mr. Chairman, I appreci- 
ate your holding this hearing today on the reauthorization of the 
Endangered Species Act. I have long been a supporter of efforts to 
protect our plant and animal species from extinction. I join many 
other members of this subcommittee in supporting the reauthoriza- 
tion of the Endangered Species Act and look forward to hearing the 
testimony presented by the witnesses here today. 

Mr. Chairman, as you know, I am particularly interested in the 
panel that will discuss the impact of the proposed National Marine 
and Fisheries Service regulations requiring the use of turtle ex- 
cluder devices by shrimpers in the Southeastern United States. 
These proposed regulations have a direct impact on my congres- 
sional district as well as others along the Gulf and Atlantic Coasts. 
I expect the discussion by that panel to be quite lively and I appre- 
ciate your granting my request to allow the subcommittee to con- 
sider that subject. Thank you, Mr. Chairman. 

Mr. Stupops. I thank the gentleman. 

The gentleman from Georgia. 


STATEMENT OF HON. ROBERT LINDSAY THOMAS, A US. 
REPRESENTATIVE FROM GEORGIA 


Mr. Tuomas. Mr. Chairman, if I might go back and take just a 
moment to make a statement, I too have all of the Georgia coast in 
my district, where we have the loggerhead turtle, and we have a 
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tremendous fishing industry there on the Georgia coast, and I am 
very concerned and interested about these aspects. But I do hope 
today that regardless of our concern around this or any of the 
other specific issues, that we don’t allow these things to bog the 
main issue down, which is to get the Endangered Species Act reau- 
thorized. 

I certainly want to say that even though I have an intense paro- 
chial in these specific hearings, that I want to do all I can to see 
that we do move to reauthorize the bill. 

Mr. Stupps. I thank the gentleman. 

Are there other members who wish to make opening statements? 

(No response. } 

Mr. Stupps. If not, we will begin hearing from those of our col- 
leagues who have asked to testify, beginning with our distinguished 
friend from Montana, Congressman Marlenee. 


STATEMENT OF HON. RON MARLENEE, A U.S. REPRESENTATIVE 
FROM MONTANA 


Mr. MARLENEE. Thank you, Mr. Chairman, for the opportunity to 
testify today before your subcommittee as you begin reauthoriza- 
tion of the Endangered Species Act. Mr. Chairman, as ranking 
member on the National Parks and Public Lands Subcommittee of 
the Committee on the Interior, I have several concerns about the 
Endangered Species Act particularly as it relates to the recovery of 
the Rocky Mountain wolf and the grizzly bear. 

Montana struggled for many years with the recovery of the griz- 
ziy bear, a threatened species protected under the act. Unfortu- 
nately, because of the act, and unfortunately for the grizzly, the en- 
vironmentalists and the obstructionists have misused the grizzly to 
cause delays in proposed timber sales, to prevent Federal land 
managers from issuing livestock grazing permits in some areas and 
to stop the control by the State agencies of the grizzly bear popula- 
tion even when that population is threatening, threatening some of 
the small towns and rural schools out in our areas. In other words, 
we have the grizzly bears coming down into the brush bottoms, get- 
ting close to the schools, the rural schools, and the children are in 
fact endanyered in some areas because of the grizzly bear threat in 
those bottoms around those smal] communities. They are coming 
down there out of the mountains in the summer for the berries, the 
garbaye, one thing and another. 

Now, although the grizzly is a federally protected species, the 
State of Montana is forced to supply the funding and the manaye- 
ment for the bear, and yet it has little flexibility in that manage 
ment, and that is why the Endangered Species Act must be 
changed. On the grounds that they don't have the opportunity—the 
States don't have the opportunity to manaye—on the grounds 
which require immediate action that are delaved while State off1- 
cals check with Federai and regional officials in Denver who check 
with Federal officials in Washington, D.C. 

Now, many a farmer and rancher has been left at a phone booth 
while their livestock is threatened, while decisions are made 1n 
regard to grazing permits and one thing and another like that. 
Now I am going to tell you one story, a personal story, about graz- 
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ing permits. There was a rancher who had a sheep permit, and this 
sheep permit was up in the mountains and it was for something 
like, I believe, if my memory serves me correctly, 400 sheep. A 
letter came to this rancher which said that he could not carry a 
rifle when he went up there into the mountains, when he rode up 
into the mountains. 

Well, my response to that was, “Meet me at high noon because I 
will have a 357 strapped on my side, and I will be riding up there 
with the rancher if you'd like to go up there and inspect that area 
of the mountains in the U.S. Forest Service range.” 

It was a direct contravention and intervention by the U.S. Fish 
and Wildlife and the Forest Service in the right to carry and bear 
arms and also in the right to protection of one’s property. I think 
that is carrying the intent of the act a little bit too far. 

Now, when it comes to the wolf, we are told not to worry because 
the wolf recovery plan will designate the wolf as experimental, 
thereby making the wolf threatened in the three areas proposed for 
recovery. 

Well, from our experience with the grizzlies, we find little conso- 
lation in the threatened status, and I along with the Montana De- 
partment of Fish and Wildlife and Parks am even more concerned 
with the definition of threatened after the defenders of wildlife 
sued the Secretary of the Interior for attempting to allow trapping 
season on wolves in Minnesota. 

Now, the eighth circuit held that the Secretary had the authority 
to take threatened species for conservation purposes only in ex- 
traordinary situations. Well, what happens, and what is extraordi- 
nary? I call this “litigation legislation.” I think that has been 
proven. What happens when the wolf pack consumes deer and elk 
and moose that would have been available for sportsmen? Will the 
State be able to control the wolf to protect our big-game hunting 
seasons, or will it be forced to close areas for hunting? 

Mr. Chairman, there are those who claim the wolf will not have 
an effect on big-game populations, but I want to point out that a 
single wolf pack, which is a female and male and four wolf pups, 
can kill 23 elk or 88 deer in one winter. The wolves kill more than 
just the sick and the lame animals. Montana has recognized as one 
of the last opportunities to hunt big game, and the State cannot 
continue to successfully manage these populations when it has no 
control over a Federally protected species or has no protection from 
the lawsuits by the obstructionists or the environmentalists or the 
organizations like the Defenders of Wildlife. 

An even bigger management problem occurs in those areas out- 
side of the experimental zone where the wolf is protected by the 
Endangered Species Act. The 1985 court decision in Minnesota held 
there could be virtually no taking of an endangered species. Now, 
in Montana we have the ridiculous situation—and I would point 
out how ridiculous this is—where the wolf is a predator, with a 
bounty in Canada, until it crosses that imaginary line called a 
pouneery: and then it magically becomes endangered or threat- 
ened. 

Now, the wolf is not globally endangered and should not be listed 
as such, and we should have the flexibility to take those things into 
consideration under our act. I have passed out to members of the 
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committee an article that appeared in Sports Afield called ‘Wolves 
at my Door.” There is some humor in this article. It is written 
tongue-in-cheek, and I would suggest it as fun reading for the mem- 
bers of the committee when you are considering this act. Over the 
years I have written articles about the wolves, their increasing pre- 
dation on wildlife and domestic animals. It tells about the wolves 
on the outskirts of White Horse in the Yukon, and it certainly 

ints out how the wolf is not an endangered or threatened species, 
But that the children and pets on the outskirts of this, one of the 
major towns of Canada, are the threatened ones. 

Finally, Mr. Chairman, recovery of the wolf creates problems for 
our predator control programs. In 1985 Montana sheepmen lost $2 
million worth of sheep to predators, and this happened even 
though thousands are spent on predator control. Allowing the wolf 
recovery in Montana takes manpower and funds away from animal 
damage control. Under the present arrangement, ADC is funded by 
the Department of Agriculture. The Fish and Wildlife Service ex- 
pects ADC to be the lead agency in trapping and moving predator 
wolves. Yet no provisions have been made for increasing funding in 
ADC. 

Furthermore, a possible wolf sighting in an area—I say a possi- 
ble wolf sizhting—in an area can stop all predator control action 
because officials in charge of endangered species fear that ADC 
will mistakenly kill the wolf. Now, we are told not to worry about 
conflicts between predator control programs and the wolf. We are 
told that there are few conflicts between the wolf and livestock be- 
cause in Minnesota the livestock producers have learned to «range 
their management and to minimize conflicts. 

Now, I keep hearing over and over again this rhetoric about, 
“Well, we can handle this endangered and threatened species; they 
do it in Minnesota. That's fine; there's no problems there. There 1s 
no predation,” et cetera, et cetera, et cetera. I am getting sick and 
tired of hearing it. 

Thev don't bother to tell you the differences. There are vast dif- 
ferences between raising livestock in Minnesota versus Montana. 
In Minnesota the average farm in the northern portion of the State 
where the wolve exist is about 500 acres. The total number of 
cattle in the entire State is a mere 290,000 head of beef cattle in 
that State. Now, because of the small size of the farms and the rel- 
atively few cattle, farmers are able to intensively manage—inten- 
sively manage—their herds. The cattle in Minnesota can be inten- 
sively manayed and rarely are out of the sight of the producer. 

Now, the average size farm in Montana, and perhaps in Texas. 1s 
nearly 3.0410 acres, and the total cowherd in Montana is something 
hke 2,400,000, while sheep account for another 500,000, and man- 
avement often consists of calving and handling that livestock on 
the open range, whereas in Minnesota thev have the opportunity to 
immediately bring that livestock into a corraled area or to tuke It 
Inevery night. 

Closing, Mr. Chairman, States which are burdened—and I em- 
phasize burdened—by endangered species and threatened species 
need more flexibility in managing these species. In respect to the 
wolf, we do not need anv experimental population transplanted 
into the greater Yellowstone area or the northern ecosystems. 
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Where the wolf is recovering naturally, Congress should lemslative- 
ly delist the wolf so that wildlife agenmes can properly manage it 
in conjunction with the big-game populations, allowing it to be 
trapped. hunted, and harvested. 

Those who sav that. well. we can reintroduce the wolf into select- 
ed areas like Yellowstone Park or some selected wilderness areas 
don't realize that as soon as that happens and the wolf ranges for 
300 miles or 400 miles or 150 miles even, he is out of that experi- 
mental zone and he is into the areas of livestock management, big- 
game harvests, and that that wolf will then be used even though 
the promise is there of harvesting that wolf and keeping it under 
control, the threat is there then of stopping timber harvests, stop- 
ping road building, stopping oil exploration on public lands, and 
even hunting seasons. And if vou think not, just go to the Defend- 
ers of Wildlife’s own periodical here of—I don’t have the date on 
it—but in which they brag about the lawsuit that was brought 
against the management and the US. Fish and Wildlife in the 
Minnesota area. 

I thank you, Mr. Chairman, for our patience. 

[The following was submitted by Mr. Marlenee:] 
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Wolves At My Dodr 


Living in the Yukon one gets to know wolves almost on a first-name basis. For 
years I'd been trying to get the government to implement a wolf-control program 
but to no avail. Finally, the wolves did it for me. 
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By Dolores Cline Brown 
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Tengen ese re @ moose stew when I heard Kazan, our dashed down the trail toward the cor- 
extremes buteventhe oversize Belgian Shepherd, barking in ral. Several head of 
were caught off guard decibels that meant trouble. Grabbing cattle were peacefully chewing 
the .270 Winchester from the gun rack, cud, paying no atiention to the blood- 


i 
Hi 
i 
AK 


changed to a wicked —35° during the =| hurriedly fli up the folded<down chilling roars, snarls and howls coming 
latter part of the month. open iron sight. Dashing to the cabin from the thick brush behind them. 

i ghee aay vir aptamer eae door and flinging it open, ] glanced Before | could get the large pole gate 
white under a layer of frost. A back at my husband. Louis had been ee ee 
light snowfall was enough to cover the _ lulled to sleep by the warmth of the old __into the in 8 tangled of fight- 
earth in a sparkling carpet of barrel stove after he had returned from _ing fury. cattle started milling and 

i ility. in the Far acold tripon his trap line. |hesitateda bawling, getting between me and the 
. life for man and beasican moment while 1 wondered if 1 should battling animals. Scrambling to the top 
be but a hair's breath from death. waken him in case | needed help of the gate I tied to get a clear 

In our sturdy log cabin | was stirring Another uproar from Kazan and 1 over the cattle but, I could pull 


; 


bapeEyS a27ee 


(ayy Pai 
ils 
© gaithiie 
“t pesedec des iy 
A. GHnsn Bh 
ii eappnariaan 
HoT 
byidpsaag tnd 
SHS 
| The ie ath] 
V1) THE AH 5 
143 a po 
Auth HB 


a cow 
but 
the 
y panic 
side 
a 
Kazan. 
one 
et 
the acxt 
two 


Hot Es. a2 
fabled 


th] 


“s wolf-warning barks because they ‘re 
8 differem key 


F 
E 
EF 
3 


ef 
i 
Ho 


a 


ik 
x 3 aft 
cite 
lie 4 
Tue rf 
atuwe 


Hie 
it 
i 


ai 
B 


crossing in front of us. 
50 feet away. Lours shouldered 


fare 

rit 
Ee 
i 
5 
i 
GF 


tt 
i 


. }can't,"” my busband exclaimed. 
**The tractor is right in hine and I'm not 
=e in my machinery for s 


E 


K 

4 

| 

§ 

4 

ft 
He 
E : 


Hi 
ii 
i 
Hie 


! 


il 

iff 

| 
3 
f 
i 


4 
f 
z 
fi 
iz 
; 
f 
5 


10 


he returned, he found the wolf lyme beside 
the dop—dead. 

We have a large cream-color Siberian 
Husky named Sandy and he 1s hated with 
an unmitigated jealous passion by Kazan. 
who trounces him every chance he gets. 
Every night after loosing a fight. Sandy—it 
seems if pure retalistion— jumps on top of 
bes doghouse, raises his muzzle to the 
Northern skies and howls until he is 
answered by a long drawn-out moan. If the 
moon is full and bight or the Northern 
Lights are strong, we can see the pack com- 
tng across the meadow If n is a dark night, 
we switch on our Miu Venus | 10.000-can- 
@lepower i2-voh spotight kos eene sec- 

those gleaming yellow eyes. 
doghouse: are only 50 feet from our 


close, Sandy sneaks into his doghouse leav- 
ing Kazan braced for a fight 

is has a strong opinion about this. °°] 
know darn wel! Sandy does this to get the 
wolves in to ck Kazan.” 


‘When one of our huskies 
_ didn’t rerum at chow 
time, we knew he had 
probably ended up as an 
, hors d’oeuvre for some 
wolf. 


We aren't always home to stop the fight. 

mg. to you can see that the fight m the cor- 
ra) | was first telling you about was just one 
more batile for our shepherd. For once. i 
looked hhe he was getung the worst of 1. ] 
was franuc. 
I knew quick action was seeded but | 
Gda‘t kmow where to place my next shot 
because the two bullets already m the wolf 
hadn't had much effect. 

A young heifer drew too close to the 
fighting pau and was bitten Bellowmg and 
racing around the corral. she got the bull. 
Reigh Roary. Chiefun of Sequoiw. upset 
and excited. He lei out a roa. pewing and 
throwing shovels full of snow over his back 
unul he booked like a snow blower | 
jumped up, skidded to the fence, straddled 
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stumbled and fell, wih the wolf 
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mu think, | billed 8 wolf,"’ | told him. 
A *? On my trap line? Thet's agaest 
the law ."* Louis said, ing in mock 
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continued from page 70 


yensmed to 10. then 12 and then 18. And 
thas figure didn’t include the dcad cats. 
chickens and pet rabbits. ; 

Shirley Grant and Linds Beckett told of 
wolves coming within 10 feet of their bed- 
room window and killing their two dogs. 
Grant angrily related how the wolf was 
large enough to be saddled and ridden by a 
9-year-old child. ; 

On hearing this, Louis shook his head 
and told me, ‘‘The of tourism 
must be feeding the wolves vitamin supple- 
ments to make them bigger to attract the 

Later, the Yukon News ran a pichae of 
Grant and Beckett riding shotgun at their 
residence. The distraught Grant said, ‘‘If 
nothing else. I'll have the satisfaction of 
shooting my dog's killer." 

Now the press became alarmed and was 
of the opinion that: ‘‘ Anything that moves 
is a threat. It could be someone else’s fam- 
ily pet or it could be a child or an aduht out 
for an evening stroll." 

Louis agreed and wamed me, ‘‘You'd 
better not wear your wolf to White- 


sure.”’ 

Grant told the press: ‘'] know they {con- 
servation officers) can't bring back 
Oe ee ee oe 
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Bit arses 

Grant also revealed that one officer had 
admuitied that a wolf could attack a child if it 
were hungry enough. She said. “"}t scares 
the hel! out of you."” 

I fully sympathized with the two women 

] any wolf would be dumb 
enough to make himself = target just to 
a s¢ them. 

f the action slowed down, the wolves 
ate another pet dog or cat to rekindle the 
uproar. As if to taunt the Whitehorse resi- 
dents, the wolves would how! back at the 
one-time wolf lovers who admitted they 
were terrified. Sometimes 1 couldn’: eit 
smiling. The wolves were doing an 
leat job of penne they weren't extinct. 

But the big shocker came when Horst 
Mueller, a Whitehorse resident. sizzled the 
airwaves when he that his mother, 
who lived in West _ 
make sure her grandchildren 
told him that Bild Zeitung, one of “s 
ae newspapers with a circulation of 5.8 
million, had published a story telling of 
children in Whitehorse being devoured by 
wolves and of seven northern Canadians 
being killed by wolves. 

Not only was the Bild Zeitung having a 
field day with sensational stories—so was 
England's Daily Mirror. Our own Yukon 
News grew alarmed and ran a headline: 
**Wolf Story In Paper Could Mean Disasser 
For Tourism." 

Howasd Tracey, the minister of renew- 
able resources, said in an interview that his 
primary concern about the European ac- 


_ The wolves were eciting too high @ rat- 
ing to just remain on the local CBC news. 
They were becoming celebrities and reach- 
ing stardom fast. Now they began to be fea- 
coi on “Sunday Mocsiee, radio shows 
as “Su ing.’ ‘‘Mornin 
Side’ and “As It H. rf . 

Listening to the CBC's top commenta- 
tors talking about our Yukon wolves made 
us think our predators had reached the top 
of the ladder of fame—but we were 
wrong. 

Next thing we knew they were crowding 
celebrities off the screen. On January 13, 
1983, *“The Journal’’ television show pre- 
sented the wolves. We now expect Holly- 
wood to give our wolves an Oscar for the 
best performance of the year. 

At | last, the Yukon government 
annou that a $50,000 wolf-manage- 
ment program would be launched. The pro- 

is designed to create an economic 

incentive for trappers to catch wolves. Each 

is to receive $200 for every wolf 

pelt turned over to the department of 
renewable resources for auction. 

At a recent birthday celebration. 1 raised 
my glass high to give a toast: ‘‘Here's to 
wolves,'" } said. **God bless them. They 
induced the Yukon into action when I 
couldn’t."* 

Just the other day the Yukon News raised 
the question: ‘Where wil] i end?’’ Know- 
ing bop pgemtangr ar acc or i 
to get into a wap, I’ it’s j 
eepiasing. Ss a rs rv 
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Mr. Stupps. Thank you, Mr. Marlenee. If you can assure us that 
this article has humor in it, we will put it in the record at once, 
along with your statement. I appreciate that. 

We will go next to our distinguished colleague from Texas, the 
Honorable Charles Stenholm. 

Welcome, sir. 


STATEMENT OF HON. CHARLES W. STENHOLM, A USS. 
REPRESENTATIVE FROM TEXAS 


Mr. STENHOLM. Thank you, Mr. Chairman. I appreciate very 
much the opportunity to spend just a few minutes before you today 
in this discussion of the reauthorization of the Endangered Species 
Act. I have a statement for the record that I would like to submit 
in its entirety, and I will briefly summarize. 

Mr. Stupps. Without objection. 

Mr. STENHOLM. You may or may not be acquainted as a commit- 
tee with the Stacy dam project in Texas and the Concho River 
water snake, an incident very similar to the snail darter. We have 
had considerable problems in meeting the requirements of the in- 
terpretation of the Endangered Species Act of many, many well- 
meaning individuals. It is now at a point where we may or may not 
be able to go on with the project. If the dam is built, it will be at a 
tremendously increased cost over what common sense would have 
told us it should have been. 

What particularly has infuriated my constituency and the con- 
stituency of my colleagues from around west Texas is that this 
project has no Federal dollars involved. This was a project thet we 
built to provide water for dry west Texas. It was funded by the 
local Governments and was obviously funded by people who wanted 
and recognized the necessity of additional drinking water in the 
future. 

If Stacy dam is completed, it will be solely because the local 
water district has made every attempt to appease the Fish and 
Wildhfe Department in agreeing with many terms which I person- 
allv disayree I think they have gone far too far in some things that 
I call ridiculous as requirements. 

What really makes it difficult, I guess, for many of us to under- 
stand is that most testimony by all individuals concerned with the 
Concho water snake admit that if nothing were to happen, there 1s 
only a 70 to 40 percent assuredness that the Concho River snake, 
or at least the subspecies we re talking about, will survive. But vet. 
by spending $5 to $7 million—and this is growing every day as the 
district tries to meet in good-faith efforts, the requirements of this 
law of our land—the best we can do is increase by a marginal 9 to 
10 percent the chances that the snake will in fact survive. 

Now, Mr. Chairman, and members of this committee, I would 
hope that you would study in detail how this interpretation of this 
law has affected this project, in the hopes that, first off, this project 
will be built because compromises have been reached, that there 
will be no lawsuits, that there will be no additional frustrations 0 
the district to build the dam and that people will accept this com- 
promise that has happened. 


et? 


13 


What I hope, and this is my reason for being here today, is two- 
fold: one is the current project; two is future projects and how vari- 
ous interpretations of this act could cause such a tremendous 
amount of unnecessary money to be spent. 

Let me interject here, and the one major point I want to make is, 
I realize and I support the Endangered Species Act, but it is the 
“Species Act,” not the ‘Subspecies Act.”’ And I hope we will not let 
our overzealousness to protect the environment impair basic 
human necessities. 

How would you like to tell 400,000 of your citizens that they 
don’t have drinking water because we are protecting a dwindling 
population of snakes whose future is in jeopardy regardless of the 
measures taken to protect it? How would you like to tell your con- 
stituency that there are no Federal dollars involved in building the 
lake, what they’re doing is providing for the water, yet they may 
be stopped from building it because of a narrow interpretation of a 
law? 

That is a question that I pose to the committee. I ask that you 
take a good hard look, as I know you will, Mr. Chairman, at some 
of the interpretations of well-meaning individuals. I guess since 
humor may be a requirement to get into the record, Mr. Chairman, 
I would close by saying that as a west Texas farmer, which I am in 
real life, I have had great difficulty understanding how we do 
something negative to a water snake by providing him with more 
water? 

Thank you, Mr. Chairman. 

(The prepared statement of Mr. Stenholm follows:] 
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STATEMENT OF Hon. CHARLES W. STENHOLM, A U.S. REPRESENTATIVE FROM TEXAS 


Mr. Chairman and members of this subcommittee: thank you for 
allowing me the opportunity to be here to addreas a pressing issue. This 
hearing is of vital interest to me, to all the residents of West Texas, 
and whether they realize it or not, to all the citizens of our great 
country. You see today we are discussing more than just the 
reauthorization of the Endangered Species Act. You are considering 
legislation that could make West Texans, not wildlife, the endangered 
species. In short, I am concerned that — despite its fine intentions -- 
the Act's priorities are a bit misplaced. 

Before I go on, let, me say that I support the need for conservation 
and preservation of our natural resources and our precious creatures. I 
am not opposed to legislation that protects the environasnt. I am 
opposed to legislation that puts the needs of a snake over the needs of 
the people. Let me cite a specific example regarding this. 

You may be acquainted with the Concho River Water Snake episode. It 
is similar to the Snail Darter incident of 10 years ago. The habitat of 
this little-known water snake happens to be located at the same place a 
badly~needed water project has been proposed in my district. Stacy Dem 
would meet the water needs of Abilene, San Angelo and much of West Texas 
through the year 2010, as well as provide a boost to local economies. 

Because of the way the Endangered Species Act is written the needs 
of my district and those of ii West Texas colleagues’ were ignored. The 
only thing that concerned the Fish and Wildlife Service was the 
well-being of this supposed, endangered critter. Well folks, the water 
Situation in West Texas is also in danger, but that didn't seem to 


matter. As Representatives of the people, we should pass laws that 


15 


protect the men, women and children of this land, not just the snakes, 
wolves and snails. | 
7 This Act should have a means of prioritizing the human and 
economic needs of an area when considering candidates for the Threatened 
or Brdangered Species Act. Such a clause is needed to look out for the 
best interests of Gur citizens. In some cases, it is painfully obvious 
that listing a species could negatively affect people. Despite these 
facts, because of the way the law is on the books, we foresake common 
sense and blindly enforce regulations that fail to consider the impact 
on the human environment. | 

If Stacy Dam is built, it will be at an exhorbitant cost. It should 
not have been this way. This was a project funded entirely by a local 
water authority and its service fees to participating mmicipalities. At 
a time when federal costs for similar programs continue to escalate, 
this could have been a prime example of local governments taking the 
initiative without government help. Unfortunately, what they got was a 
bad case of government intervention on behalf of a reptile. Because the 
Department of Interior stepped in to protect this snake, the cost of the 
project has skyrocketed. Is it any wonder that our constituents feel 
like they're dealing with snakes — at home and in Washington? If Stacy 
Dem is completed, it will be solely because the local water district has 
made every attempt to appease the Fish and Wildlife Department, agreeing 
to terms too severe for this project. Some of the imposed restrictions 
border on the ridiculous. Opponents of the dam will tell you that enough 
is not being done, but let me tell you there is nothing further fram the 
truth. This whole scenario must be avoided in the future by adopting 
measures to consider human and economic factors into the listing 


formula. 
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Let me interject here that I realize the role of the Endagered 
“Species Act. But it is the * lee Act" not the "Sib-species Act." Do 
not let our overzealousness o protect the environment impede basic 
human necessities. 

We must realize that our laws are limited. There is only s0 much 
our laws can govern, and nature is not one of them. It's part of nature 
that one sub-species dies out and another is born. Mandating us to spend 
more money is not going to stop the natural process. With this in mind, 
we must weigh the pros and cons of the costs of our protective 
environmental decrees. 

I realize that we must have a benchmark when discussing protection 
of an Endangered Species. I am not advocating total revision of this 
carefully-crafted piece ‘of legislation. I am suggesting that human needs 
in regard to the environment deserve more consideration. 

The Concho snake issue is not as complex or scientifically 

perplexing as some other cases you may encounter. The simple truth is 
that we in West Texas live in an arid climate and we need more water. It 
is an area where most parts average eight or nine inches of rain a 
year. Water is the key to the survival of the people who live there. 
Put yourself in my position. How would you like to tell 400,000 of your 
citizens that they don't have drinking water because we're protecting a 
Qwindling population of snakes, whose future is in jeaopardy regardless 
of the measures taken to protect it? How do you explain such a thing? 

Intangibles must be considered by our laws. As water becomes more 
and more scarce, and as our population grows, I suspect more instances 
like this will come before you. We must take action now. 

Thank you for allowing me to touch upon this important aspect of the 
Endangered Species Act. Depending on the outcome of the Stacy Dam 
project, it may be necessary to introduce amendment legislation to 


change such neglected objectives. I appreciate your consideration. 
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Mr. Stupps. Thank you, Mr, Charlie. You will get nowhere by 
references to real life in this institution. [Laughter.} But I appreci- 
ate that. 

Now to our friend and colleague from Idaho, we welcome you, 
Larry. 

Congressman Craig. 


STATEMENT OF HON. LARRY E. CRAIG, A U.S. REPRESENTATIVE 
FROM IDAHO 


Mr. Craic. Thank you very much, Mr. Chairman. I guess I could 
only tell my colleague from Texas that maybe he ought to resur- 
rect St. Paddy, who could drive the snakes out of Texas and then 
he could go ahead with his dam project, because obviously the Con- 
gress won't. 

Mr. Stupps. I am afraid that would require an EIS. [Laughter.] 

Ms. STENHOLM. Would the gentleman yield? 

Mr. Craic. I would be happy to yield. 

Mr. STENHOLM. I want to be certain that the record shows that I 
am for the snake. The more I have come to appreciate the Concho 
water snake, I would not be interested in driving him out. We want 
more of them. 

Mr. Craic. I assume that you would want that read into the 
record and that it should be thoroughly read by the constituents of 
that area of your district. [Laughter. ] 

Mr. STENHOLM. Absolutely. 

Mr. Cralia. Fine. 

Mr. STENHOLM. Absolutely. 

Mr. Craic. Mr. Chairman, let me thank you for the opportunity 
to testify before your committee this morning and to reflect upon 
your opening statement. I don’t think there is a member of this 
panel this morning that is asking for major changes in the Endan- 
gered Species Act, but an application of the act that shows a rea- 
sonableness and an understanding of humans and their existence 
and need to exist on this continent and in certain areas where I 
bee mankind kind of believes it ought to dominate to some 


egree. 

My colleague from Montana, I think, has clearly spelled out the 
concern that exists in western States about the northern Rocky 
Mountain wolf recovery plan. I say it is a plan. It is a plan that has 
been under study and under design for a substantial period of time 
now, and we are looking at that design plan at this time. 

In 1982, as the effort got underway, I thought it was important 
that the constituents of my district participate in the design of the 
plan and understand it. So I held a couple of town meetings in my 
district, thinking I would gather but a few people who were inter- 
ested in or concerned about wolves, primarily professionals who 
would wish to testify and provide me with information. In one in- 
stance in a central Idaho community that would become a buffered 
area of a hes design, a small room was provided. It filled up. We 
finally had to cancel that room and move to a town hall, and there 
were nearl y 250 people present, on just the limited notice that 
ig would be people there to explain the proposed wolf recovery 
plan 


18 


There was tremendous emotion involved because those citizens, 
most of them residing in the rural area of Idaho (which is almost 
all of Idaho), had read of the episodes that are depicted in this arti- 
cle and others like it, and the incidences in Minnesota, and were in 
essence saying: “Why is the Federal Government attempting to 
reinstitute wolves into an area where for the last 100 years we 
have been working to eliminate them so we can exist in peace and 
safety?” 

It is very difficult to understand or to explain this kind of con- 
flict. One young woman said she and her husband, both Ph.D’s, had 
decided to move from California to the back country of Idaho to 
pursue that lifestyle. Some people call those types survivalists; 
there are a variety of names for them. Eventually, this couple de- 
cided to have children. Those children grew to school age. Those 
children, because of the choice of their parents to live in a rural 
setting, were forced to walk some four-and-a-half miles to a bus 
stop in the dark of the early morning. 

That mother, who I think came from California with the hope of 
residing in an environment that was natural, where she and her 
family could coexist with Mother Nature, said—and said it very 
clearly—‘‘If you reinstitute wolves and my children are in danger, 
I will kill those damn wolves, and then I will bury them so the Fed- 
ies Government can’t take away from me the lifestyle I have 
chosen.’ 

That is the kind of conflict that can ultimately result if we do 
not allow for a reasonable and practical application of the law that 
has all good intent in mind. 

Now, the kind of plan we are looking at in Idaho and Montana 
and Wyoming and the potential reintroduction of wolves has a 
great many people concerned. For example, in the central portion 
of Idaho we have a large land mass known as the Frankchurch 
River of No Return wilderness. There is not much concern by Ida- 
hoans that wolves should reside there and they should be able ta 
move back and forth from Yellowstone and the Montana Weonine 
areas into that particular area. It is a wilderness, and I think be- 
cause of that, Mr. Chairman and members of the committee, it is 
understandable that wildlife ought to be allowed to reside there in 
its natural habitat. 

There is a problem with this, though: Wolves can’t read, you 
can't put signs up on the boundary of the wilderness that say: 
‘“You’re beyond your natural terrain and you must return.” Wolves 
by their very nature must move with the food source, and as the 
elk move into the upper wilderness areas in the summer months 
and the early spring months to calve, so will they move out of the 
wilderness in the fall and winter months into the lower elevations 
for habitat and to simply survive in the winter. 

Now, it so happens that as those elk move and as the wolves 
would move with them, they move into areas where cattle and 
sheep winter and where human beings reside. In kind of recovery 
we are talking about and the loop pattern of variety of areas in 
which the wolf would be dominant and in which the wolf would be 
semidominant and in the third area where the human would be 
dominant, the great problem is the poor wolf simply doesn’t under- 
stand that there are locations that are off-limits to it, and it must 
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return to the areas where it is king, which during certain season of 
the year might have no food source at all. 

Now, that is reality, Mr. Chairman. Yet, reality is not plaved out 
very well in the minds of those who attempt the grand scheme of 
things in deciding the wolf once again will be dominant over man. 
Idahoans won't tolerate that. It is plain and simple. They will exist 
with it, but they will very quietly go about their business of elimi- 
nating that poor animal when it gets in their way and burving it 
and saying nothing about it, so that the Feds can't track them 
down, can't prosecute them for violating a Federal law for their 
own preservation or for the preservation of their own property. 

Now, that is reality, Mr. Chairman, and we ought to recognize 
that, when we deal with endangered species, we are talking about 
species that are truly in danger. My colleague from Montana men- 
tions it just simply is not the case with the wolf. We put the wolf in 
a very precarious circumstance. Idahoans don’t hate wolves. In 
fact, we are very proud that we see in our back country the wolf 
beginning to recover under its own power. We know by approxi- 
mate counts that there are 50,000 wolves in Canada, there are 
4,500 to 6,000 wolves in Alaska and there are nearly 1,200 by ap- 
proximate count in Minnesota. We also know that as the wolf, 
which can be hunted and controlled in Canada, crosses the bounda- 
ry between Idaho and Canada or Montana and Canada, it immedi- 
ately becomes a Federally protected animal. 

Now, Mr. Chairman, I believe that is simply nonsense, but that 
is the reality of the law, and it is the reality of the law in its stiff- 
est form of implementation. 

So we will use force, in our attempt to do good, to preserve for 
our environment those things that by their natural attrition may 
choose to leave this environment. We will simply say, ‘We are 
going to force you to stay, and mankind, although you may once 
have been dominant, you will now be relegated by Federal law to 
living a lesser role because we have chosen for you a change in 
your environment.” 

I do not think there is any member of this committee that be- 
lieves this law ought to be implemented with that intent in mind. 
And I would hope this committee would recognize that and make 
the necessary, very limited modification that would keep species 
that are truly not endangered in the hemisphere but because of 
man’s relation to them have chosen to live elsewhere, off the en- 
dangered species list. We ought not be wasting huge sums of money 
in an effort to do something that is, in large part, as unnatural or 
unreasonable as we are attempting to do with the wolf recovery 
program in the Rocky Mountain West. This simple logic has been 
spelled out by my colleague from Montana and by thousands of 
people around the State of Idaho. 

Thank you, Mr. Chairman. Let me close with this statement. Ida- 
hoans don’t hate wolves. They simply recognize that there is a 
place for the wolf, there is a place for the human and they don’t 
get along very well if you force them to live in the same place. 
Thank you very much. 

[The prepared statement of Mr. Craig follows:] 
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STATEMENT OF Hon. Larry E. Craic, A U.S. REPRESENTATIVE FROM IDAHO 


MR. CHAIRMAN, THANK YOU FOR ALLOWING ME THE OPPORTUNITY TO 
PRESENT COMMENTS CONCERNING THE REAUTHORIZATION OF THE ENDANGERED 
SPECIES ACT (ESA) AND MORE SPECIFICALLY THE NORTHERN ROCKY 
MOUNTAIN WOLF RECOVERY PLAN (NRMW). 

I AM VERY INTERESTED IN THE WOLF RECOVERY PLAN AND HOW IT 
WILL AFFECT IDAHO. AS YOU KNOW, IDAHO IS ONE OF THREE STATES 
THAT HAVE BEEN IDENTIFIED FOR THE ESTABLISHMENT OF A WOLF 
RECOVERY MANAGEMENT AREA. THE WOLF RECOVERY PLAN HAS BECOME A 
HOTLY DEBATED ISSUE AND AN EMOTIONAL ONE. 

LET ME GIVE YOU AN EXAMPLE OF THE EMOTION THAT SURROUNDS THE 
WOLF RECOVERY PLAN, IN IDAHO. IN 1982, I HAD A TOWN MEETING 
SCHEDULED TO DISCUSS THE ISSUE OF WOLF RECOVERY AND WHAT THE 
PEOPLE OF CENTRAL IDAHO THOUGHT ABOUT THIS IDEA. THE MEETING WAS 
SCHEDULED IN A SMALL ROOM, BECAUSE MY STAFF BELIEVED THE TURNOUT 
WOULD BE SMALL. AS YOU CAN PROBABLY SURMISE, THE TURNOUT WAS SO 
LARGE, WE HAD TO HALT THE MEETING AND MOVE TO THE TOWN HALL TO 
TRY TO ACCOMMODATE ALL THE PEOPLE WHO WANTED TO DISCUSS THE 
ISSUE. 

SINCE 1982, IF THERE IS ONE SURE WAY TO GET PEOPLE TO ATTEND 
A TOWN MEETING, ALL YOU HAVE TO DO IS ANNOUNCE THAT THE MEETING 


WILL BE ABOUT "WOLF RECOVERY." 
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MR. CHAIRMAN, I DON'T TritsK TDAHOANS ARE WOLF HATERS. IT IS 
MY BELIEF THAT THEIR CONCERNS CENTER AROUND THE WOLF RECOVERY 
PLAN AND THEIR BELIEF, THE PIAN UNNECESSARILY FAVORS WOLF 
ACTIVITIES OVER HUMAN ACTIVITIES. 

THE WOLF RECOVERY PLAN PROPOSES TO CREATE AN AREA THAT IS 
3000 SQUARE MILES IN SIZE. IN IDAHO THIS CREATES A PROBLEM 
BECAUSE IN ORDER TO ACHIEVE THE 3,000 SQUARE MILES, YOU ARE 
FORCED TO GO OUTSIDE THE BOUNDARIES OF THE FRANK CHURCH RIVER OF 
NO RETURN WILDERNESS AREA AND CHANGE THE CURRENT USE OF FEDERAL 
LANDS. 

A GOOD EXAMPLE OF THIS IS, THE WOLF RECOVERY PLAN PROPOSES 
TO INCLUDE THE MALLARD LARKINS. THE MALLARD LARKINS AREA IS 
CURRENTLY BEING MANAGED BY THE FOREST SERVICE UNDER MULTIPLE USE 
PRACTICES. THIS AREA IS VERY IMPORTANT TO LOCAL COMMUNITIES AS A 
SUPPLY FOR TIMBER THAT IS USED TO SUPPORT HIGHWAY MAINTENANCE AND 
CONSTRUCTION, SCHOOLS, AND BASIC SERVICES. 

SIXTY-SIX PERCENT OF IDAHO'S CURRENT LAND BASE IS OWNED AND 
MANAGED BY THE FEDERAL GOVERNMENT. IF THE WOLF RECOVERY PLAN 
ENVISIONS THAT IT WILL NOT CONFINE ITSELF TO THE NOW EXISTING 
CONGRESSIONALLY DESIGNATED WILDERNESS AREAS, THE PEOPLE OF IDAHO 
WILL OPPOSE IT. 

LET ME LIST SOME OTHER THINGS THAT I PERCEIVE AS PROBLEM 
AREAS OF THE CURRENT DRAFT OF THE NORTHERN ROCKY MOUNTAIN WOLF 
RECOVERY PLAN. 
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ON THE ISSUE OF "TRAVEL CORRIDORS" THAT THE WOLF RECOVERY 
PLAN PROPOSES, I PERCEIVE AN INHERENT CONFLICT ARISING BETWEEN 
CURRENT MULTIPLE USE ACTIVITIES IN THE PROPOSED "CORRIDORS" AND 
THE CURTAILMENT OF THESE ACTIVITIES. WHILE THE "TRAVEL 
CORRIDORS" WOULD BE DESIGNED TO LINK THE THREE PROPOSED WOLF 
RECOVERY AREAS WITH EACH OTHER AND CANADA, IT IS THE CURTAILMENT 
OF MULTIPLE USE ACTIVITIES TO PROTECT THE WOLF THAT CONCERNS ME. 

AS YOU KNOW, MR. CHAIRMAN, THE ONGOING ANIMAL DAMAGE CONTROL 
PROGRAM IS EXTREMELY IMPORTANT TO LIVESTOCK OPERATORS. ON PAGE 
39, PART 372, THE WOLF RECOVERY PLAN ASKS FOR VIRTUAL ELIMINATION 
OF THAT PROGRAM. I REALIZE THE GOAL OF THE PLAN IS TO ENHANCE 
THE POPULATION OF THE WOLF BUT IF YOU LIMIT THE "TAKING" OF A 
ROGUE WOLF OR WOLVES, THE LIVESTOCK INDUSTRY WILL ONLY SUFFER. 

SOMETHING ELSE THAT CONCERNS ME IS, THE WOLF RECOVERY PLAN 
NEVER DISCUSSES OR RECOGNIZES THAT ALASKA HAS A POPULATION OF 
4,500 TO 6,000 WOLVES; THERE ARE 50,000 WOLVES IN CANADA; AND 
MINNESOTA HAS APPROXIMATELY 1,200 WOLVES. 

THESE WOLF POPULATIONS APPEAR TO BE SUSTAINING THEMSELVES, 
IN FACT, THE STATE OF ALASKA HAS A PREDATOR CONTROL PROGRAM TO 
DEAL WITH THE WOLF. I REALIZE WE ARE NOT TALKING ABOUT ALASKA, 
CANADA OR MINNESOTA, BUT IT APPEARS TO ME WE ARE MOVING FORWARD 
WITH A WOLF RECOVERY PLAN THAT MAY NOT BE NEEDED. 
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THE WOLF MOVES FREELY BETWEEN CANADA AND THE U.S. ONCE HE 
ENTERS THE U.S., HE IS PROTECTED AS AN ENDANGERED ANIMAL. 
NATURAL RECOLONIZATION CAN OCCUR IF IT IS GIVEN A CHANCE, BUT TO 
FORCE A PLAN ON WESTERN STATES WHO OPPOSE IT, MAY ENCUMBER NOT 
INCREASE THE WOLF POPULATION. 

IN THE INTEREST OF PRESERVING TIME, LET ME CONCLUDE MY 
REMARKS BY SAYING THIS, THE DRAFT PLAN HAS MANY QUESTIONS STILL 
LEFT UNANSWERED: HOW WILL CONFLICT SITUATIONS BE SOLVED? WHAT 
IS THE ACTUAL SIZE OF A WOLF RECOVERY AREA? IF A HEALTHY WOLF 
POPULATION CAN KILL 10 TO 30 PERCENT OF AN UNGULATE POPULATION A 
YEAR, HOW LONG WILL IT TAKE A WOLF PACK TO CONSUME THE EXISTING 
UNGULATE POPULATION? | 

I REALIZE THE REQUIREMENTS OF THE ENDANGERED SPECIES ACT 
REQUIRES THAT WORK MUST PROCEED ON THE WOLF RECOVERY PLAN. THE 
MESSAGE THAT I WANT TO LEAVE THE SUBCOMMITTEE WITH IS, IDAHO IS 
AN AGRARIAN STATE. WE NEED ACCESS TO OUR LAND BASE IN ORDER TO 
SUSTAIN OUR COMMUNITIES AND TRADITIONAL LIFESTYLES. ANY WOLF 
RECOVERY PLAN MUST BE FORMULATED WITH THIS IN MIND AND THE 
FAILURE TO DO SO WILL ONLY PERPETUATE THE OPPOSITION TO THE WOLF 
RECOVERY PLAN. 


THANK YOU FOR YOUR INDULGENCE. 


Go gle 
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Mr. Stupps. Thank you very much, Larry. 

At this point in the record, without objection, the statement of 
the gentleman from Wyoming, Mr. Cheney, will appear along with 
others who might want to submit a statement. 

[The statements follow:] 


STATEMENT OF Hon. Dick CHENEY, A U.S. REPRESENTATIVE FROM WYOMING 


Mr. Chairman, I am grateful for the opportunity to submit a 
statement for this hearing today. I am very interested in the 
issue of wolf reintroduction, because as you know, the state of 
Wyoming is one of the three places where the Northern Rocky 
Mountain Wolf Recovery Team proposes to place an experimental 
wolf population. The area chosen by the team covers not only 
Yellowstone National Park but also national forest land and 
wilderness areas around the park. 


The 2.2 million acres of Yellowstone present a strong 
temptation to the wolf recovery effort. But I believe the 
inclusion of Yellowstone, indeed, the preoccupation with 
Yellowstone, seriously flaws the wolf recovery effort. I have 
nothing against wolf recovery, nor do I labor under the impression 
that wolves will run visitors out of the Park. 


My primary concern is that we are still going through the 
anguish of helping the Yellowstone grizzly bear to recover. This 
is important work, and I fully support the effort. As everyone 
on this committee must know, the grizzly bear recovery plan 
was a hard won compromise that is sensitive work to administer. 

My colleagues from Wyoming in the Senate and I have worked closely 
with the bear recovery team on such issues as the campground at 
Fishing Bridge, access to grizzly bear habitat, relocating problem 
bears, and whether to provide supplemental food supplies for 

the bears. 


In its early stages, the bear recovery work was nearly a 
house of cards: every report of a bear attack threatened to undo 
years of careful preparation. I am pleased to say that the bear 
recovery plan seems to be working. But it remains the source of 
debate and concern. The recovery plan is gaining: public support, 
but it is still a sensitive and delicate issue, and it will never 
succeed without widespread public support. 


Into this atmosphere charges the wolf recovery plan. Even 
before the grizzly bear work is done, Yellowstone is now asked to 
‘shoulder the wolf plan in addition. As we struggle to bring back 
the bear, we are asked to set aside more than 3,000 square miles 
of the Yellowstone area where all other wildlife management will 
be subordinate to the needs of the wolf. The recovery plan puts 
‘it clearly. In these Zone I areas, “Management decisions will 
favor the needs of the wolf when wolves or wolf habitat needs and 
other land use values compete." I am personally convinced that 
reintroduction of the wolf at this time, together with all of the 
restrictions accompanying it, will serve to inflame opposition 
to the whole notion of managing areas for endangered species, 
thereby jeopardizing the considerable progress we've made so 
far on the grizzly. 


Go gle 


26 


I am fascinated to note that the wolf recovery plan reads 
as though the bear recovery work did not exist. Perhaps I am not 
alone in my concern that the wolf recovery plan will greatly 
complicate the delicate job of restoring a healthy bear 
population to Yellowstone. The plan discusses the tasks of 
managing the wolf’s contacts with humans and livestock. But 
there isn’t a word devoted to the issue of grizzly bears. 


The assumption implied in the wolf plan is that wolves will 
eat primarily elk, of which Yellowstone has a large population. 
But the plan says nothing about the moose. The May, 1986 issue 
of Natural History quotes Bob Stephenson, a wildlife biologist 
from the Alaska Fish and Game department, as saying that a 
healthy wolf population can kill from 10 to 30 percent of an 
ungulate population. More troubling is his statement that Alaska 
has places where the moose has virtually disappeared, and isn’t 
coming back, because of wolves and grizzly bears. 


There is the further question of why the wolf recovery plan 
concentrates solely on the lower 48 states. By leaving out 
Alaska, the team can avoid dealing with the estimated 4,000 to 
6,500 wolves who live there. The logic behind this decision is 
elusive. The wolf recovery plan itself notes that some 
taxonomists make a distinction between the wolf in Canada and 
Alaska and what the plan describes as the Northern Rocky Mountain 
Wolf, Canis lupus irremotus. But the plan says the entire 
Species was sted as endangered in 1978: "Thus, in this plan, 
NRMW refers to gray wolves in the northern Rocky Mountains of the 
contiguous 48 states, not to a specific subspecies." 


In other words, the plan leaves Alaska out because there 
are plenty of wolves there, not because the wolf in Alaska is 
sufficiently different from the wolf in the Rockies. I realize 
it would make no sense to have a recovery plan for Alaskan 
wolves, whose numbers demonstrate that the wolf is in no need of 
recovery help there. But I question why the wolf is endangered 
when there are so many wolves in Alaska that the state Department 
of Fish and Game has a predator control program to deal with the 
wolf there. 


I’m no wolf hater, Mr. Chairman. I have no doubt that 
Yellowstone offers many of the things that wolves need---a steady 
diet, areas to den, places to rest, and ample space in which to 
Spread out. I am equally aware that wolves once lived in 
Yellowstone. There can be no doubt that a strong biological 
argument can be made that Yellowstone is worth considering for 
the wolf reintroduction. But the wolf plan cannot be considered 
in a vacuum. 
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STATEMENT OF Hon. HANK Brown, A US. REPRESENTATIVE FROM COLORADO 


I appreciate the opportunity to submit a statement in support of 
the reauthorization of the Endangered Species Act, H.R. 1467. Protecting 
our nation's endangered species is important. Providing adequate guide- 
lines for western states in their development of water resources is also 


important. 


Western states are beginning to establish effective plans that not 
only provide for the protection of endangered species, as prescribed under 
the Endangered Species Act, but also guidelines which have enabled them to 
provide a safe and stable water supply. 


Colorado, in cooperation with the Colorado Water Congress, has been 
working with the states of Utah, Wyoming, the Bureau of Reclamation, U.S. 
Fish and Wildlife Service, Western Area Power Administration, water develop- 
ment interests, and environmental organizations in the Upper Colorado River 
Basin. Similar efforts also are being pursued with Nebraska in the Platte River 
Basin. The goal of the group has been to develop an administrative approach 
that would protect endangered species while providing a continued approach 
to water development within state water law. 


Recently, the group's efforts have led to the development of the pro- 
posal for the recovery of endangered species in the Upper Colorado River 
Basin. One of the major components of the proposed recovery of endangered 
fish species in the Upper Colorado River Basin is the establishment of a 
recovery implementation committee made up of representatives from Utah, 
Wyoming, Colorado, the federal government, and water development and environ- 
mental interests. 


The recovery implementation program sets forth the means of identifying 
water flow needs for endangered species and the means for acquiring those 
flows persuant to state law. The group's efforts in the Upper Colorado River 
Basin should be commended. 


Ie is my understanding that specific funding mechanisms have been indentified. 


This includes contributions from the federal government, the States of Wyoming, 
Colorado, and Utah power users and water users. The power users and the states 
are committed to contributing more than $26 million for the implementation of 
the recovery plan. In addition, the group is seeking an additional $10 million 
from the federal government to pay for the acquisition of water rights in the 
Upper Colorado River Basin, persuant to state water law. The acquisition of 
water rights will assure flows are maintained in the river for the habitat 
needs of the endangered fish species. My hope is chat the subcommittee 

will give careful consideration to the authorization which will support the 
Upper Colorado River Recovery Implementation Program for endangered species. 


Colorado, Wyoming and Utah have come a-long way in recognizing the need 
to cooperate with the broad spectrum of interests to achieve the goals estab- 
lished in che Endangered Species Act. With the reauthorization of the Act, 
western states can continue to make long range plans necessary to protect 
endangered species habitats as well as meeting its demands to provide an 
adequate water supply. 


Losing our weter rights is not only a potential tragedy for Colorado's 
economy, but an environmental danger as well. The vision and foresight of 
Colorado's pioneers helped change our plains from a brown, semi-arrid desert 
to a bountiful productive green. If we are to enhance the beauty of Colorado, 
we must be no less farsighted. 


Working together with the federal government, as prescribed in the 
Endangered Species Act, we will be able to meet our economic and environ- 
mental goals . 


Thank you for your consideration. 
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STATEMENT OF Hon. ALAN SIMPSON, A U.S. SENATOR FROM WYOMING 


THE ENDANGERED SPECIES ACT WAS ORIGINALLY CREATED TO AFFORD 
ADDITIONAL PROTECTION TO SPECIES WHICH HAD SUFFERED POPULATION 
DECLINES. THE ORIGINAL INTENT OF THE ENDANGERED SPECIES ACT WAS, 
AND STILL IS, LAUDABLE. HOWEVER, SINCE THE ORIGINAL PASSAGE OF 
THE ENDANGERED SPECIES ACT, THERE HAVE BEEN SEVERAL INSTANCES 
WHERE THE SPIRIT OF THE LAW HAS BEEN ABUSED AND EFFORTS TO EFFECT 
PUBLIC LAND USE DECISIONS WHICH DO NOT DIRECTLY AFFECT A GIVEN 
THREATENED OR ENDANGERED SPECIES. IN ADDITION, CERTAIN JUDICIAL 
PROCEEDINGS HAVE RESULTED IN THE MISINTERPRETATION OF THE SPIRIT 
OF THE LAW. THESE COURT DECISIONS MAY ACTUALLY CAUSE HARM TO THE 
VERY SPECIES THEY SEEK TO PROTECT BY ALIENATING THE PUBLIC THAT 
MUST BE THE SOURCE OF SUPPORT FOR ENDANGERED SPECIES RECOVERY 
ACTIVITIES. 

IN MY HOME STATE OF WYOMING WE HAVE HAD BOTH POSITIVE AND 
NEGATIVE EXPERIENCES WITH THE ENDANGERED SPECIES ACT. FOR 
INSTANCE, THE ENDANGERED SPECIES ACT HAS ASSISTED THE WYOMING 
GAME AND FISH per ahtnene IMMEASURABLY IN EFFORTS TO PRESERVE THE 
ENDANGERED BLACK-FOOTED FERRET. THE ENDANGERED SPECIES ACT HAS 
ALSO AIDED WILDLIFE MANAGERS IN PROTECTING LESSER KNOWN PLANT AND 
ANIMAL SPECIES IN WYOMING. HOWEVER, THE NEGATIVE EXPERIENCES WE 
HAVE HAD WITH THE ACT CAUSE US DEEP CONCERN AND I BELIEVE THE ACT 
MUST BE AMENDED IN ORDER TO CORRECT THE FLAWS WHICH HAVE COME TO 
LIGHT IN RECENT YEARS. 


IT IS RELATIVELY EASY TO MANAGE ENDANGERED PLANT SPECIES OR 
SMALL ANIMAL SPECIES. IN THE ROCKY MOUNTAIN WEST WE HAVE AN 
ANIMAL SPECIES WHICH IS PARTICULARLY DIFFICULT TO MANAGE --URSUS 
ARCTOS HORRIBILIS -- THE GRIZZLY BEAR. LARGE PREDATORS, 
ESPECIALLY MAN EATERS, POSE UNIQUE PROBLEMS TO WILDLIFE 
MANAGERS. MY PERSONAL EXPERIENCE WITH GRIZZLY BEAR MANAGEMENT 
HAS REINFORCED THE IDEA THAT THE 8TH CIRCUIT COURT DECISION 
INVOLVED IN SIERRA CLUB V. CLARK MUST BE REVERSED IN ORDER THAT 
RESPONSIBLE WILDLIFE MANAGERS CAN EFFECTIVELY BRING ABOUT THE 
RECOVERY AND SUSTAINABILITY OF LOCAL GRIZZLY POPULATIONS. 
UNFORTUNATELY, TO SOME, THIS ISSUE HAS BECOME MORE SYMBOLIC THAN 
REAL. I HAVE OFTEN STATED THAT MUCH OF THE LEGISLATION WE ACT 
UPON IN CONGRESS IS A RESULT OF GUILT, FEAR, AND EMOTION. THIS 
IS ESPECIALLY TRUE WITH REGARD TO THE "TAKING" (I.E. TRAPPING AND 
KILLING) OF GRIZZLY BEARS AND WOLVES. MEMBERS OF THE 
SUBCOMMITTEE MUST INSURE THAT THEY APPROACH ENDANGERED SPECIES 
ISSUES WITH A FULL MEASURE OF REASON AND OBJECTIVITY IN ORDER 
THAT WILDLIFE MANAGERS CAN BE GIVEN ALL OF THE TOOLS THAT ARE 
NECESSARY TO EXERCISE THEIR STEWARDSHIP. 

IN THE CASE OF SIERRA CLUB V. CLARK, THE COURT FAILED TO 
DIFFERENTIATE BETWEEN HUNTING FOR SPORT AND HUNTING FOR 
MANAGEMENT PURPOSES. IN ADDITION, THE COURT RULED THAT BEFORE 
THE TAKING OF A THREATENED ANIMAL CAN OCCUR, A DETERMINATION MUST 
BE MADE THAT POPULATION PRESSURES WITHIN THE ANIMAL'S ECOSYSTEM 


CANNOT OTHERWISE BE RELIEVED. THE COURT DID NOT RECOGNIZE THAT 
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HUNTING CAN BE AN ACT OF CONSERVATION. THEREFORE, CONGRESS MUST 
RECOGNIZE THAT HUNTING MAY ACTUALLY AID IN THE RECOVERY OF THE 
GRIZZLY BEAR. os 
THERE ARE THOSE WHO ARE OPPOSED TO ANY HUNTING IN GENERAL 
.». FOR VARIOUS REASONS. HOWEVER, A DISPASSIONATE ANALYSIS OF 
THE GRIZZLY BEAR SITUATION WILL SHOW THAT HUNTING CAN HELP RID A 
GIVEN ECOSYSTEM OF "PROBLEM BEARS" WHICH WOULD OTHERWISE COME 
INTO CONFLICT WITH HUMANS, RESULTING IN A FEDERAL AGENCY TAKING 
THE BEAR. HUNTING CAN ALSO CONTRIBUTE GREATLY TO GRIZZLY BEAR 
RECOVERY EFFORTS BY ENLARGING THE CONSTITUENCY FOR GRIZZLY BEAR 
RECOVERY ACTIVITIES. IF LOCAL CITIZENS ARE CONVINCED THAT 
FEDERAL REGULATIONS WILL NEVER PROVIDE FOR HUNTING OR GRIZZLY 
BEARS, THE RESULT IS ALIENATION OF MANY CITIZENS WHO WOULD 
OTHERWISE SUPPORT GRIZZLY BEAR RECOVERY EFFORTS. EXPERIENCE WITH 
GRIZZLY BEARS ON KODIAK ISLAND IN ALASKA REINFORCES THE IDEA THAT 
HUNTING, WHEN USED IN CONJUNCTION WITH OTHER CONSERVATION 
ACTIVITLES, CAN RESULT IN A SIGNIFICANT AND THRIVING GRIZZLY BEAR 
POPULATION. AT KODIAK ISLAND, GRIZZLY BEARS THAT ARE MOST LIKELY 
TO BE KILLED BY HUNTERS ARE THOSE THAT HAVE LOST THELR FEAR OF 
HUMAN BEINGS. THE RESULT IS A CULLING OF PROBLEM AND POTENTIAL 
PROBLEM BEARS. THUS, WILDLIFE MANAGERS OBSERVE THAT FEWER 
BEAR/HUMAN CONFLICTS OCCUR WHERE THERE IS A HIGHLY REGULATED 
HUNTING SEASON. HUNTING OF GRIZZLY BEARS CANNOT OCCUR IN THE 
LOWER 48 STATES WITHOUT DETERMINING THE TOTAL MORTALITY IN A 
POPULATION PRIOR TO ISSUING OF YEARLY HUNTING REGULATIONS. IF 
YEARLY MORTALITY EXCEEDS A CERTAIN LEVEL, HUNTING WOULD OBVIOUSLY 
NOT BE ALLOWED. 
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SIERRA CLUB V. CLARK [IS IMPORTANT TO CONSIDER FOR GRIZZLY 
BEAR MANAGEMENT AS WELL AS WOLF MANAGEMENT. IN THE ROCKY 
MOUNTAIN WEST THERE IS MUCH DISCUSSION ABOUT THE POTENTIAL 
FEDERAL REINTRODUCTION OF WOLVES INTO THE YELLOWSTONE ECOSYSTEM. 
THOSE OF US WHO HAVE HAD EXPERIENCE WITH WILDLIFE KNOW THAT 
ANIMALS HAVE NO CONCEPT OF ARTIFICIAL BOUNDARIES AND THAT IT IS 
LIKELY THAT WOLVES WILL MIGRATE OUTSIDE OF YELLOWSTONE PARK -- 
AND THAT'S WHEN THE PROBLEMS WILL BEGIN. WE MUST HAVE CHANGES TO 
THE: ENDANGERED SPECIES ACT IN ORDER TO MANAGE THE WOLF 
EFFECTIVELY. IF CHANGES ARE NOT MADE IN THE ACT IT IS UNLIKELY 
THAT THE PUBLIC WOULD SUPPORT WOLF REINTRODUCTION EFFORTS AND IN 
THE LONG HAUL THIS WOULD ONLY BE TO THE DETRIMENT OF THE WOLF. 

I STRONGLY URGE THE COMMITTEE TO CONSIDER AMENDING THE 
ENDANGERED SPECIES ACT THIS YEAR. IF CHANGES IN THE LAW ARE NOT 
FACILITATED I PREDICT THERE WILL BE DIFFICULTIES IN REAUTHORIZING 
THE ACT THIS YEAR. I VERY MUCH LOOK FORWARD TO WORKING WITH THE 
DISTINGUISHED MEMBERS OF THIS SUBCOMMITTEE IN THAT REGARD. 

ANOTHER AREA WHICH CONCERNS ME GREATLY INVOLVES WESTERN 
WATER RIGHTS. WITH REGARD TO WATER ALLOCATION, THE ENDANGERED 
SPECIES ACT HAS WORKED WELL IN MOST INSTANCES DESPITE EFFORTS BY 
SOME TO DISTORT AND STRETCH ITS INTENT. IN THE WESTERN STATES WE 
FIND THAT THE MOST SERIOUS EFFECTS OF MISAPPLICATION OF THE ACT 
MAY INTERFERE WITH THE STATE'S BASIC RIGHT TO ALLOCATE WATER. WE 


MUST ENSURE THAT FEDERAL AND STATE AGENCIES ARE GIVEN A CHANCE 
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TO WORK COOPERATIVELY IN ORDER TO IRON OUT DIFFERENCES RELATING 
TO WATER RIGHTS AND SPECIES MANAGEMENT. I STRONGLY ENCOURAGE 
CONTINUED COOPERATION IN THE MANNER WE HAVE SEEN IN THE COLORADO 
AND PLATTE RIVER BASINS. I AM PARTICULARLY DISTURBED TO SEE 
DOWNSTREAM STATES "USE" AN ENDANGERED SPECIES TO TRY TO CARRY OUT 
THELR OWN HIDDEN AGENDA WITH REGARD TO THE ALLOCATION OF THE 
WATER. IF WE ARE SERIOUS ABOUT PROTECTING ENDANGERED SPECIES, WE 
SHOULD NOT USE THEM AS PAWNS TO CARRY OUT A PREVIOUSLY FLAWED 
AGENDA IN LAND USE PLANNING OR WATER ALLOCATION. 

I DO SINCERELY APPRECIATE THE OPPORTUNITY TO MAKE MY VIEWS 
KNOWN ON THIS IMPORTANT ENVIRONMENTAL ISSUE AND I THANK THE 
MEMBERS FOR THIS OPPORTUNITY. 
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Mr. Stupps. Gentlemen, I appreciate your testimony. You have 
raised some questions both of a specific and a general nature that I 
think deserve our attention. My questions, I think, flowing from 
your testimony, are more for the witnesses who will follow than 
they are for you. 

Are there members of the panel who wish to be recognized for 
questions? 

Mr. CARPER. Mr. Chairman. 

Mr. Stupps. The gentleman from Delaware. 

Mr. CaRPER. I want to thank my colleagues for their appearance 
today. 

You mentioned you thought some minor changes, Mr. Craig, 
were in order for the bill. I didn’t hear the comments, the testimo- 
ny of Mr. Marlenee or Mr. Stenholm. Just very briefly, what minor 
changes do we need to make? 

Mr. Craic. My colleague, Tom, I think it is important to under- 
stand that when we know that a substantial number of a species 
exists and it is relatively safe and perpetuating itself, as we do in 
the case of the wolf—and I have cited those numbers in Alaska and 
in Canada and in Minnesota—it is not an endangered species. For 
example, in Idaho we once had wolves, not great numbers of wolves 
but substantial numbers of wolves. Man chose to live there, chose 
to use the grasslands for grazing cattle and sheep, to make his live- 
lihood, to provide material and commerce for this Nation, not just 
for himself. And the wolf, by its nature, likes to eat sheep, likes to 
eat cattle, and man chose to lessen the number, not eliminate, but 
lessen the number to a manageable amount. Now this Congress 
and a great many Americans wish to change the terms. The ques- 
tion is: Is the wolf truly endangered? It may be endangered in 
Idaho, but it is not endangered in the continent. 

That is the point. Where you have a limited number of species 
that may truly be endangered, I see a responsibility to attempt to 
preserve them, without question, and I don’t argue that point. But 
we are talking about thriving wolf populations in other areas of 
the continent. 

We have a similar conflict, Mr. Chairman, in the northern part 
of Idaho where caribou, because of human activity, chose to leave 
and go north into Canada. They haven’t returned. And though 
there are thousands of head of caribou in Canada, we are spending 
millions of dollars trying to bring them back to Idaho. We are 
building corrals and locking caribou in and saying, “You're going 
to love it here,’ and then we open the gate and, guess what?—they 
go home to Canada, where they have resided for several genera- 
tions. 

We are costing our logging industry millions of dollars because 
we are saying we can no longer log in some areas because we've got 
to replace the caribou and we can’t get them to stay. 

Mr. Chairman, my colleague from New Jersey, I think that is ri- 
diculous. That is the only way I can put it, because the species is 
not endangered, and this law ought to be able to reflect that in its 
simplest and clearest form. That’s the point of it. 

Mr. Carper. Thank you. 

Mr. Mar engeEE. Mr. Chairman, if | may add something to that? 

Mr. Stupps. Certainly. 
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Mr. MARLENEE. If the committee would yield to the gentleman 
from Delaware. Two things very quickly. One, tighten the act up so 
that we don’t have the opportunity for litigation. Litigation has 
caused delay after delay By delay in this country. Let the profes- 
sional people make their evaluations and then let’s go on about our 
business and not have the opportunity for delay after delay in the 
courts. 

The other thing that I think needs to be changed is to allow the 
States more flexibility in dealing with the act, with carrying out 
the control of the populations within those States. 

Mr. Craia. I would only add that we in the western States have 
excellent fish and game departments that have probably some of 
the finest talent in the country in the management of fish and 
wildlife and yet oftentimes are totally overruled in their ability to 
manage, because of the law. 

Mr. Stupps. The gentleman from Texas? 

Mr. STENHOLM. In the case of the Concho water snake, what has 
defied my understanding of the interpretation of the law—and I 
think it’s interpretation more than it is need in the corrected lan- 
guage in this—is what causes various individuals and groups who 
are concerned—and I put myself in that category—concerned about 
wildlife, et cetera, what causes them to completely overlook the 
fact that the first cousin of the Concho water snake in Texas, the 
Brazos water snake, is thriving. The same arguments were put 
forth that if dams were built on the Brazos River you were going to 
do things to the snake. The facts are he is thriving. And yet when 
you make the argument again on the Concho, you’ve got to go 
through and spend the thousands and thousands of dollars in order 
to prove something that cannot be proven. 

Here, ridiculous is the term for it, because everyone agrees that 
there is some reasonable doubt whether the Concho water snake is 
going to survive because west Texas is dry. It doesn’t have a whole 
lot of water, and when you have to spend literally hundreds of 
thousands of dollars to provide ripples, manmade ripples above the 
dam, in order that the snake can do the double backstroke or what- 
ever he’s got to do coming down the river, in order to provide this 
manmade environment that we’re taking away when we build the 
dam in order that he can survive, west Texans have got a hard 
time understanding why, because when you put those manmade 
ripples in, one good ten-inch rain that comes every ten years is 
going to wash them out. It is difficult to do. 

So what I am saying is that I think the intent of the law is good, 
but somehow you have this, when it gets down to the ee 
level, you've got this interpretation that defies common sense, an 
I venture every member of this committee would have difficult 
following some of what this water district has had to do, the ty 
lions of dollars now—it’s approaching $7 million they have had to 
spend of their money, not Federal money—in order to comply with 
somebody's creativity of interpretation of the law in order to, at 
best, increase the survivability of a snake by five to ten percent by 
everybody’ s admission. 

Mr. Stupps. Are there questions on the Republican side of this 
panel? 

[No response. ] 
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Mr. Stupps. On the Democratic side? 

Mr. THomas. Mr. Chairman. 

Mr. Stupps. The gentleman from Georgia. 

Mr. THomas. Thank you, Mr. Chairman. I would just like to 
make a few comments here. I feel that I am good friends of all 
three members of this panel, and actually serve on committees 
with two of them. I guess it falls our fate from time to time to be 
somewhat in disagreement up here as Members of Congress. 

But I just, not to take specific disagreement with any of your 
statements, but some things were raised I think we need to keep 
mindful of, and it seems to be always the situation, particularly 
when we talk about species of wild animals, whether endangered, 
threatened, or whatever, but oftentimes we wind up, as my good 
friend from Texas pointed out, trying to put a price tag on some- 
thing like the Concho water snake where we’re looking at a $5 mil- 
lion alteration in a dam project to preserve the snake. 

I don’t think you can put a dollars-and-cents value on species of 
animals, and particularly when they reach the: point of being 
threatened or endangered. That is the unfortunate tradeoff we 
wind up in. I think this has been partly alluded to by the other 
testimony where we talk about the economic impact on cattle 
ranchers and sheep farmers where they are raising stock in areas 
where we are trying to reintroduce the wolf. 

I personally think that these species of animals have the same 
right to exist and survive as maybe even more so than the domesti- 
cated animals. I think we have to take this into consideration when 
we go into these areas because there is only a certain amount of 
habitat that the wolf can exist in. He is a wide-ranging predator, 
and he is a predator that oftentimes does come in conflict with 
man himself and certainly man’s livestock and man’s ownership of 
his property. 

And so we have to realize there is just a certain amount of area 
in this country that is anywhere suitable or that holds any possibil- 
ity where we can survive together and carry on livestock farming 
to sah degree and live and still have the wolf and the grizzly bear 
as well. 

So when we went back, in the act itself going back, I think, to 
1977-1978, in the act, when we begin to talk about species and pop- 
ulations or certain portions of populations, we talk a lot about the 
wolf moving back from Canada into the United States, but it 
seemed to be the sense of the Congress, and I seemed to support 
this in the thrust of the act, that even though there might be an 
abundance of the population in some areas, that that should not 
preclude the possibility of maintaining the species in other areas. 
So if in certain areas they became endangered or they’re threat- 
ened as far as existence, then we had to look at that as well. 

I personally am not quite satisfied with the fact that there are 
plenty of wolves in Canada. I live in the lower 48 and I travel to 
the West and go there. I would like to think that there are parts of 
the country where we can find the grizzly and the wolf still thriv- 
ing there. He is just a part of a chain. He is just a creature that is 
seeking to survive, and where we've talked about some of the bad 
aspects, we certainly all want to recognize that there are some ben- 
eficial aspects of having a healthy wolf population: culling animals 
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that are old and feeble, that is a proven role of the wolf, and also, 
as a predator of smaller species that can move out of balance in the 
absence of a predator as well. 

So these were just some comments I wanted to make. I thought it 
very interesting. I go back to the days when we looked at the 
American alligator. I know there are no alligators in Idaho—l 
don’t think there are. There might be a few down in Texas. 

Mr. Craic. We will trade you some alligators for the wolves. 

Mr. THomas. We have an abundance of them in Georgia, and a 
lot of us thought it was asinine to declare the alligator an endan- 
gered species. He’s an extremely hardy animal. He will probably be 
around, to my way of thinking, long after we’re gone from the face 
of the Earth. He has survived ever since the dinosaur. 

But we did our part. I think we are going to reach a point here 
somewhere in the Southeast where we’re going to have to look at 
the possibility of controlling the Sat Moneta I think that has to be 
done. But we played our part and our role. We were willing to 
work with that intricate balance. 

I would just leave to the members of this panel that although 
you have sort of unique problems of your own, that it is literally 
that, it is just a balancing act that we have got to carry on. Some- 
how I think we have got to find a way to find that balance and see 
that these species are preserved. I just don’t think we have the 
right to come in and preempt the rights of a species of animal, 
plant, or fish, its right to exist on this planet. I think that is some- 
thing we have to respect, and that is what we tried to do through 
the Endangered Species Act. Frankly, it is the only way we're 
going to do it, in my opinion. 

I yield to my friend from Texas. 

r. STENHOLM. The thing that you have stated, in fact, the board 
of directors of the Colorado River municipal water district have 
taken just the approach that you have suggested. They have, in 
their judgment, spent the monies involved. 

My concern is with the threats that we hear from unnamed indi- 
viduals that this is not going to be good enough, that the actual 
building of the dam is going to be stopped through litigation. At 
what point do you find the reason and the logic in order to move 
on and to try to do the things that the gentleman from Georgia 
said? That is my concern. 

Mr. THomMaAs. Well, let me just close off, if I might, Mr. Chair- 
man, on one other comment. I think my time is probably expired. 

I think I am pressed, as you are, often with the political aspects 
of these issues. And I will be frank, in my district that I come from, 
probably the sentiment runs contra to much of my concern about 
our wildlife species, in the final analysis. 

But I think that that still has to let us all again realize that the 
politics might determine one thing, but we should listen and yield 
to the minds of the people who really know the facts, the biologists 
who study the species, the game management people who work 
with them, and try to yield to them rather than to oftentimes polit- 
ical pressure and economic pressure, because again if you go back 
and weigh and try to put a price tag on the species and you try to 
weigh them in dollars and cents or in pounds, we’re going to lose. 
It has to be done with that thing in mind of preserving the species, 
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preserving the balance, and it’s our job, as I see it, to weigh 
through that political pressure. 

Here I am, I am preaching to the choir, three fellow members of 
the Congress out here who are under the same pressure that I am. 
But I think I would just like to leave you with those thoughts. We 
cannot let it come down to that dollars and cents or economic eval- 
uation of the species. There is no way to put a price tag on it. We 
will lose on that one every time. 

I thank the members of the panel for coming here today, and I 
hope this causes no rift in the good friendship I have enjoyed with 
the three of them by differing somewhat. 

Mr. Stupps. I thank the gentleman. 

Are there any other questions of this panel? 

[No response. |] 

Mr. Stupps. If not, I just want to say in thanking you again that 
I am particularly struck by the suggestion of the gentleman from 
Montana that we change the act so as to preclude litigation. If you 
can figure out as a general proposition how to do that, I think it 
would expedite the life of all of us here. Perhaps we ought to 
simply put in a clause that prohibits litigation pursuant to this act. 
I think that would be worth a try sometimes, generally speaking. 

But thank you. You have put, I think, a very human and very 
articulate face on some of the most contemporary of problems that 
flow from our attempt to live with the principles enunciated so 
well by the gentleman from Georgia. 

Thank you, gentlemen. 

We go now to the next panel and ask the five members of that 
panel take their places at the witness table. 

We are now going to enforce strictly the five-minute rule out of 
sheer necessity. There is no human way we are going to get 
through the list of witnesses today without doing that. I just put 
both witnesses and the committee on notice that I shall uncharac- 
teristically use this gavel at the end of five minutes on myself and 
everybody else as a matter of practicality. I apologize in advance 
for any rudeness or interruptions that may flow from that. 

We will take the witnesses, if it is all right with you, in the order 
in which you appear on the witness list here. We will ask you to 
confine your oral remarks strictly to five minutes. Your written 
testimony will appear in full in the record. We will begin with Mr. 
Frank Dunkle, the director of the U.S. Fish and Wildlife Service. 


Mr. Dunkle, welcome. 


STATEMENT OF FRANK DUNKLE, DIRECTOR, U.S. FISH AND 
WILDLIFE SERVICE 


Mr. DUNKLE. Good morning, Mr. Chairman, and members of the 
committee. I am pleased to be here. I do have a statement that I 
have submitted. I will make a few remarks, and I would entertain 
questions at your request. I would keep it very short, as you have 
asked, Mr. Chairman. 

The Fish and Wildlife Service is recommending the reenactment 
and reauthorization of the Endangered Species Act on a 4-year 
basis and essentially without amendments. 
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ae Chairman, that is my testimony. If you care to have ques- 
tions’ 

(The prepared statement of Mr. Dunkle can be found at end of 
hearing. | 

Mr. Stupps. There is no precedent for this. [Laughter.] 

Thank you, Mr. Dunkle. Bless you, in fact. I appreciate that. 

Dr. William Evans, Assistant Administrator of NOAA for Fisher- 
ies, National Marine Fisheries Service. 

Dr. Evans, welcome back. 


STATEMENT OF WILLIAM EVANS, ASSISTANT ADMINISTRATOR 


OF NOAA FOR FISHERIES, NATIONAL MARINE FISHERIES 
SERVICE 


Mr. Evans. Thank you, Mr. Chairman. Members of the commit- 
tee, I am afraid I am not going to be quite as short as Frank 
Dunkle, but I will try to keep it well within my 5 minutes. 

Mr. Stupps. He neglected to yield you his remaining 4% min- 
utes. 

Mr. Evans. I have also submitted full testimony for the record, 
and would like to summarize. 

We also support the reauthorization of the Endangered Species 
Act. We believe that the Act is vital to the conservation of species 
of fish and wildlife and plants that are endangered or threatened 
with extinction, and that the Act so far has been very successful in 
accomplishing that goal. 

At the present time, the National Marine Fisheries Service, has 
listed as endangered 21 species. We are reviewing the status of all 
species of river dolphins and other inshore coastal species which we 
believe may warrant listing under the Act. We are also closely 
looking at the status of northern fur seal, which is listed in CITES, 
and we have recently gone through the procedure of listing as de- 
pleted. We have received a petition to list the Chinese river dol- 
phin and are currently reviewing this petition. We are working 
with the scientists from the People’s Republic of China. We have 
also discussed the status of the Gulf of California harbor porpoise 
with Mexican officials. Our program is indeed an international pro- 
gram in terms of dealing with endangered species. 

As far as recovery plans, we have seven plans in place. This is 
about 33 percent of those species we have listed. Recovery plans 
provide a means to coordinate recovery efforts of Federal, State, 
local, and private organizations. In addition to the plans for the 
Hawaiian monk seal and all the species of sea turtles, we are devel- 
oping national plans for the humpback whale and the right whale. 

Recovery teams for these whales will be appointed to provide 
advice and assistance in implementing the plans. This will be done 
in close cooperation with the Marine Mammal Commission, the 
IWC, and several environmental groups. We are also taking a 
number of recovery actions for the Hawaiian monk seal, including 
control of human activity. We have a head-start program which 
has increased pup survival rates from 10 percent to 90 percent, and 
we are also looking at population studies, habitat studies, and eval- 
uation of habitat. 
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In the case of sea turtles, which you will hear a great deal more 
about this afternoon, we have a head-start program and have as- 
sisted in the development of a device to help reduce the mortality 
of turtles associated with trawling for shrimp, which is considered 
to be about 24 percent. Of the 17,000 shrimp boats fishing in U.S. 
waters, less than an estimated 400 have voluntarily started using 
the device, which can save, at least based on the estimates that we 
have, as many as 97 percent of the turtles encountered. Therefore, 
hi have proposed regulations to increase the use of turtle excluder 

evices. 

In terms of consultations on section 7, final regulations imple- 
menting amendments to section 7 were published last June. We are 
working with Federal agencies to explain these requirements and 
panes. A workshop is being held this month to accomplish that 
goa 

We will be discussing with interested coastal States the develop- 
ment of cooperative programs for managing listing species. We al- 
ready have a stranded marine mammal recovery network which is 
very effective. We are developing recovery plan guidelines to focus 
our recovery program and are working on this with the Marine 
Mammal Commission. 

We are undertaking a program to conduct a systematic review of 
marine species that may warrant listing under the Act. We will be 
cooperating with international agencies such as CITES and IUCN, 
as well as local organizations. We are working with the Fish and 
Wildlife Service to develop regulations to implement the Marine 
Mammal Protection Act and the Endangered Species Act amend- 
sei that provides for the incidental take of listed marine mam- 
mals. 

A technical change to the Act may be appropriate to give the Na- 
tional Marine Fisheries Service the authority for issuing incidental 
take permits outside the three-mile territorial limit in the 200-mile 
EEZ, which is the area we are to manage. 

The Act has been amended to provide flexibility in resolving con- 
flicts. Other than the technical changes mentioned, no amend- 
ments to the act are needed. We believe it would be useful to reau- 
thorize the Act for 4 years, as long as the funding levels that have 
been listed for fiscal year 1988 are not exceeded. 

Thank you very much, Mr. Chairman, and I will entertain any 
questions you may have. 

[The ac statement of Mr. Evans can be found at end of 


hearing | 
TUDDS. Thank you very much, Dr. Evans. 

Next we will hear from Mr. Bert Hawkins, the Administrator of 
the Animal and Plant Health Inspection Service, Department of 
Agriculture. 

Mr. Hawkins. 


STATEMENT OF BERT W. HAWKINS, ADMINISTRATOR, ANIMAL 
AND PLANT HEALTH INSPECTION SERVICE, U.S. DEPARTMENT 
OF AGRICULTURE 


Mr. Hawkins. Thank you very much, Mr. Chairman, and mem- 
bers of the committee. It is indeed a pleasure to appear before you 


(So gle 


40 


today to discuss the reauthorization of the Endangered Species Act. 
As Administrator of the Animal and Plant Health Inspection Serv- 
ice and as a long-time rancher and farmer, I have long known the 
importance of preserving endangered species and maintaining the 
balance of our ecosystem. 

The Department of Agriculture, USDA, believes that the Endan- 
gered Species Act and the Convention on International Trade in 
Endangered Species are vita] elements in preserving the world’s 
many endangered and threatened species of plant life. The US. 
Government has long played a leading role in the developing of 
CITES and in encouraging other countries to improve their en- 
forcement efforts. We are proud to be a part of this effort. 

Members of the convention have congratulated the Department 
for having the most effective enforcement program for plants in 
the world. They have looked to the program conducted by the De 
partment'’s Animal and Plant Health Inspection Service for ideas 
on how to improve the enforcement of CITES. 

We began enforcing CITES under the implementing authority of 
the Endangered Species Act in 1978, through a well-trained force of 
plant protection professionals. We examine shipments of endan- 
gered species of plants that are imported into or offered for export 
from the United States, to ensure that they comply with the law. 
Shipments that do not comply are seized. 

But before seizing these imported plants, we must determine that 
they have been taken from the wild. For even those certified to be 
artificially propagated, it is often very difficult to establish that 
plants from foreign countries have come from the wild. We must 
accept as valid the documentation of the certifying country in the 
absence of sufficient evidence to the contrary. 

During calendar year 1986, APHIS examined 263 million import- 
ed plants. Of these, we had over 4,500,000 coming in in 2,925 ship- 
ments that were subject to the regulations under the Endangered 
Species Act. Between 9,000 and 10,000 of these plants coming in in 
245 shipments were seized and placed in rescue centers because 
they were not in compliance with the law or the regulations. 

In addition, we processed 3,000 shipments totaling 2,669,000 en- 
dangered species of plants for exportation. These figures have re 
mained fairly constant over several years. 

From the beginning of our enforcement efforts, we have worked 
closely with the Department of the Interior's Fish and Wildlife 
Service in the investigation of possible violation of CITES. Inter 
ors authority to prosecute violations extends to interstate com- 
merce, and before APHIS can become involved, we must have evl- 
dence that the violations are related to foreign commerce. Never- 
theless, through our working relationship with the Fish and Wild- 
life Service, we continually cooperate informally to stop illegal 1m- 
portation and exportation of the protected plants. 

Most violations of CITES arise from ignorance of the law, and 1n 
these cases forfeiture of the plants is usually sufficient penalty. 
The more serious or deliberate violations are subject to civil penal: 
ty or criminal prosecution. 

Our Department's Office of Inspector General investigates viola- 
tions of the act and CITES. The Office of the General Counsel ltr 
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gates administrative action by USDA and refers criminal cases to 
the Department of Justice. 

We understand, Mr. Chairman, that you are introducing H.R. 
1467, which would reauthorize the act, and that the Department of 
Commerce will transmit a draft reauthorizing the bill. We support 
reauthorization of the act, and at this time we have no recommen- 
dations for you or this committee on that. 

Thank you, Mr. Chairman. We would be glad to answer any 
questions you may have. 

Mr. Stupps. Thank you, sir. 

Next, Mr. David O'Neal, Deputy Director of the Bureau of Land 
Management. 

Mr. O'Neal. 


STATEMENT OF DAVID C. O'NEAL, DEPUTY DIRECTOR, BUREAU 
OF LAND MANAGEMENT 


Mr. O’NEAL. Thank you, Mr. Chairman. I think I will follow the 
lead of my distinguished colleague Frank Dunkle of the Fish and 
Wildlife Service and say that I have submitted my testimony for 
the record. I have a summary statement that I could read, but I 
think, in the interest of time, I will just simply state that the De- 
partment of the Interior’s position is to reauthorize the Endan- 
gered Species Act. The Bureau of Land Management is very proud 
of its program in regard to the enforcement and the management 
of the threatened and endangered species that come under our con- 
trol. I would certainly be ready to answer any questions you might 
have of the bureau. 

[The prepared statement of Mr. O’Neal can be found at end of 
hearing. | 

Mr. Stupps. We appreciate that very much. The Department of 
the Interior is going to get some kind of special award this morning 
if this keeps up. 

Finally, Mr. George Leonard, associate chief of the U.S. Forest 
Service. 

Mr. Leonard. 


STATEMENT OF GEORGE LEONARD, ASSOCIATE CHIEF, U.S. 
FOREST SERVICE 


Mr. LEONARD. Thank you, Mr. Chairman. Members of the com- 
mittee, we appreciate the opportunity to present an overview of the 
Forest Service endangered species program and to address the spe- 
cific questions raised by the subcommittee. We are proud of our 
management programs to maintain and enhance the habitats for 
threatened and endangered species. Wildlife habitat management 
was of major importance on the national forest system long before 
the Endangered Species Act was passed. However, the Endangered 
Species Act does provide important authorities and emphasis to 
this aspect of our wildlife program. 

The Endangered Species Act requires the Forest Service to take 
no action to jeopardize a threatened or endangered species, and we 
take positive action towards the recovery of threatened and endan- 
gered species. Not only do we have an active management pro- 
gram, but our research and administrative studies continue to pro- 
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vide information and technology to improve our ability to manage 
and recover threatened and endangered species. 

We are conducting habitat research on the red cockaded wood- 
pecker and in numerous other species throughout the country. In 
addition, we have numerous past and ongoing administrative stud- 
ies dealing with threatened, endangered, and sensitive plants and 
animals throughout the national forests. The emphasis within our 
habitat improvement programs for threatened and endangered spe- 
cies is being given to bald eagles, peregrine falcons, and grizzly 
bears. 

Our implementation of the Endangered Species Act is coordinat- 
ed with the requirements of the National Forest Management Act 
of 1976. The implementing regulations for that act require the 
Forest Service to manage fish and wildlife habitats so as to main- 
tain viable populations of existing native and desired non-native 
vertebrate species. In most cases, we manage to provide habitat for 
a population level higher than the minimum viable numbers. 

Section 7 of the Endangered Species Act directs all Federal agen- 
cies to utilize their authorities by carrying out programs for conser- 
vation of listed species. The Forest Service manages essential habi- 
tats of all listed species within the national forest system to help 
assure their protection. In addition, the Forest Service has partici- 
pated and is participating in the development of recovery plans. 
Currently, emphasis is being placed on the management of habitats 
of 129 threatened or endangered species within the national forest 
system. 

The committee has expressed interest in the category of species 
often referred to as “candidate species."’ Through the authority and 
intent of several laws, including the National Forest Management 
Act and the Endangered Species Act, we have developed a strong. 
sensitive species protection and management program. All of our 
field offices are kept apprised of this program through our Forest 
Service manual and Forest Service officials routinely review imple 
mentation to assure compliance. 

Although the Endangered Species Act only covers those species 
that are listed, the Forest Service currently monitors candidate 
species through our sensitive species program, with emphasis on 
areas where planned activities may impact such species. 

In addition, each forest land and resource management plan con- 
tains a section on monitoring fish and wildlife and plant species. 
As these plans are implemented, our monitoring efforts will in- 
crease. 

We are concerned that populations might not thrive in small 
lands of habitat, as sometimes happened when smal] reserves are 
set aside. Most national forest system lands occur in large blocks, 
and we have a long history of managing those lands to protect all 
resources. The habitat diversity available under multiple-use man- 
agement within the national forest system provides suitable habi- 
tat, for instance, for most of the animal species identified in the 
study entitled “Mammalian Richness, Colonization, and Extinction 
in Western North American National Parks.” 

Thank you for this opportunity to present some of our views and 
our perspectives concerning the Endangered Species Act. 
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(The prepared statement of Mr. Leonard can be found at end of 
hearing.] 

Mr. Stupps. Thank you very much, Mr. Leonard, and gentlemen. 

Mr. Dunkle, did you have the opportunity to hear the three 
Members of Congress who began this morning’s testimony? 

Mr. DUNKLE. Yes, sir, I did. 

Mr. Stupps. You did. First of all, with respect to Mr. Marlenee 
and Mr. Craig and their concerns which they expressed at some 
length and with some conviction, as you heard, regarding to the re- 
introduction of the gray wolf in the Yellowstone, would you be so 
kind as to very briefly address some of those concerns specifically 
raised by those two Members of Congress? 

Mr. DuNKLE. Yes, Mr. Chairman. We do have a recovery plan 
under way, pretty well determined after numerous public hearings. 
We have agreed to go over that recovery plan in detail with the 
delegations from the States that will have some problem, as they 
see it—Idaho, Montana, and Wyoming—so that they may see all of 
the approaches. 

One of the specific issues of concern is that we do have a method 
for handling any wolf, individual or by pack, that gets into trouble. 
There have been problems in the Glacier area. We have not had to 
go through long periods of back and forth between the field, be- 
tween Washington, and between the solicitors so that we are not 
sued, and I would say that we have in place a decision by the re- 
gional supervisor, the person on the scene, and any problem with a 
wolf through depredation or a public safety problem can be han- 
dled almost instantaneously. So that particular problem I think we 
can handle. 

The recovery plan does not say we are going to introduce wolves. 
It says that if we were to take the next step, which would be recov- 
ery of a species which is considered endangered or threatened, 
these are the ways that we would consider doing it. We would have 
to put together then an implementation program for that plan and 
then move forward. I can assure you that it will be done under 
very precise methods, and that there would have to be agreement 
and acceptance by the States and by the major land agencies and 
major land owners before we would do anything. We would be care- 
ful that the wolves are wild wolves, and have not been imprinted 
by humans so that there would not be a problem. The plan is well 
thought-out. I think we would approach it with concern and under- 
standing and not without concurrence of the people that would be 
affected. 

Mr. Stupps. The voice of optimism. How about the concerns of 
Congressman Stenholm of Texas? I am sure you heard his less than 
charitable characterization of your concerns about his snake. What 
is your response to what he had to say about that? 

Mr. DuNKLE. Mr. Chairman, I do believe that that snake has 
been put to rest. [Laughter.] 

Mr. Stupps. The program is a failure, he said. 

Mr. DuUNKLE. And that the various groups are sitting down and 
working this out. I am talking about the water authority and the 
Fish and Wildlife Service both on the ground and, if you will, from 
the region and Washington. A plan has been put together. The re- 
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quirements and needs of the snake I think are being met as well as 
the needs and requirements of the people of west Texas. 

We have submitted for the perusal of the committee a copy of 
the findings, the section 7 consultation and recommendations to 
the Corps. There is a memorandum of understanding being deter- 
mined and agreed upon, even while we are meeting, between the 
district and ourselves. 

We have taken into account the economic considerations, the 
conservation needs of the snake, and the needs of the people. I 
don’t put them in that order for any reason, but that we have come 
to grips with it. We have found the solution. And, Mr. Chairman, 
there is nothing I can say nor is there anything that the district 
can do if someone chooses to sue anybody or bring about litigation 
over whether or not we did the right thing. We think we have met 
the needs of both the people and the species in a proper, legitimate, 
honorable way, and if there are those who would take us to court, I 
guess to court we will go. 

Mr. Stupps. You have a wonderfully cheerful view of the world 
this morning. I don’t know why. 


Mr. DuNKLE. I was looking forward to this meeting, sir. [Laugh- 


ter. 

Nr. Stupps. I can appreciate that, and I can see what is in your 
lapel. [Laughter.] 

Dr. Evans, Fish and Wildlife has listed over 900 species as endan- 
gered or threatened and has developed plans for the recovery of 
over 300 of those species. I think you made reference to it, but I 
missed it. How many species have been listed by NMFS? 

Mr. EvANs. Twenty-one, sir. 

Mr. Stupps. Twenty-one. And how many recovery plans have 
been developed? 

Mr. Evans. At the present time we have seven recovery plans in 

lace. 
. Mr. Stupps. Seven. Now, I know that Fish and Wildlife obviously 
has a substantially larger budget and effort directed in this direc- 
tion, for clear reasons, but those relative figures—should they be a 
source of concern to us? Do you need more resources? What is hap- 
ning? 

peor EVANS. No, sir, I don’t think they should be a source of con- 
cern. We have, I think, some special problems. Our colleagues in 
Fish and Wildlife Service certainly would agree that the species 
that they have that also spend a large percentage of their time in 
water or under water are a little bit more difficult to deal with in 
terms of determining their status. All the species we deal with are 
spending all of their time under water or a very large percentage 
of their time under water. 

I have, since September when I came aboard, made an attempt 
to try to improve this, and we have increased our effort in this di- 
rection. I think that with the two whale species that we are work- 
ing on right now in terms of putting recovery plans in place, we 
are looking very closely at at least three or four other species that 
we will have on line very quickly. 

I agree that in the past that maybe not as much emphasis has 

been put on this very, very important process of the Endangered 
Species Act, and we are taking steps to remedy that, sir. 
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Mr. Strupps. I have been informed quite straightforwardly by my 
staff that my time has expired. Let me just ask you, the two whales 
to which you referred, are those the right and humpback whales? 

Mr. Evans. Yes, sir. 

Mr. Strupps. Excellent. Thank you. 

The gentleman from Virginia. 

Mr. BATEMAN. Thank you, Mr. Chairman. 

This member, as I suspect is the case with all members of the 
committee, is happy to hear that there is essentially unanimity 
that the act ought to be reauthorized. I am curious, though, about 
what seems to be a position that the act is perfect and needs no 
fine-tuning of any kind. I take that to mean that even in the con- 
text of the concerns broached by the gentlemen from Texas, Mon- 
tana, and Idaho that you really don’t need any amendment in 
order to rationally deal with the kind of problems that they have 
focused upon. 

Am I correct that none of you perceives the need for any amend- 
ment or fine-tuning at all? 

Mr. Evans. Mr. Bateman. 

Mr. BATEMAN. Yes? 

Mr. Evans. We did mention in our testimony and in the full tes- 
timony that we believe that there may be some technical changes 
that would assist in giving a little bit more flexibility in dealing 
with situations such as in our case where we have incidental take 
associated with commercial fisheries and even in some cases recre- 
ational fisheries. Other than that, we see no need for major 
changes. 

Mr. O’NEAL. Yes, sir, if I might. One of the concerns that I see in 
talking with people especially out West, and it was brought up by 
the bureau’s advisory council, is the delisting rocedure. Now, we 
are working very closely with the Fish and Wildlife Service, and I 
know as the plan is developed on a listed species, that the delisting 
is included in that plan. 

The perception, however, that causes a lot of people to oppose the 
listing—and pose the listing emotionally—is that they feel that 
once it’s listed, it is very, very difficult to have it delisted once it 
has survived or has come back. 

Perhaps the committee would like to look at a way to focus on 
the delisting so as to eliminate that pd eee threat. That might 
be a big help in the listing process and the way it’s perceived. 

Mr. BATEMAN. Do you find no concern in terms of the act as it is 
presently written and proposed to be reauthorized, along the lines 
of the point made by the members who preceded you, that a species 
which is not endangered except in a species not endangered in 
gross need not be protected in areas where it is a predator and pre- 
sents social problems or economic problems? Does the act force us 
in a direction of preserving the species everywhere that it has pre- 
viously existed and may now be endangered if there are several 
other areas where it exists and is thriving? Don’t we have to meet 
that question as a policy question, and does the act meet it in a 
balanced, cogent way? 

Mr. DuNKLE. Mr. Congressman, I think you had two questions 
there. The first is: do any of us here—and I would then answer for 
the Fish and Wildlife Service—feel that there are no need to 
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change the act? I don’t think there is need to change it. I think we 
need to have it in place for a given period of time, and let us really 
find out what the problems are. As it has been, every two years 
there is a problem every time it comes up for the reauthorization 
and then the big fight starts or somebody determines they will put 
a hold on this act. So there we are putting bandaids on. 

So under a 4-year or some opportunity to trace it clear through, | 
think we can find if there are weak points or strong points or other 
ways to address that act. That is why we are recommending we set 
it for a longer period of time, let us work with what we have, and 
see if there is really flexibility and better ways to handle what we 
have. It’s a well-written act, it’s written in detail, and we have to 
then determine how we will use it. 

If there is any place that needs to be more carefully considered, 
it is the regulations. The act itself is something that I think sound 
thinking can handle. The regulations are very strict, and we have 
to find out what we have to do with those. And I think by carefully 
looking at the regulations, we might solve a lot of our problems. 

It only took us 4 years to change the regulations. If you need to 
look at something, it is to tell us to move more quickly when we 
see a problem with the regulations and to correct it without 4 
years of legal back and forth as to what we should do with it. So | 
separate that question in that way, sir. 

Your other question was: should we take a species that is seem- 
ingly in good shape in some other part of the Nation or the world 
or the continent and go ahead and try to establish or to keep it as 
endangered in another place; that is, Canada, and then putting a 
population into the United States, namely, Montana, Idaho, or Wy- 
oming* 

It has been the recommendation of a number of people that the 
gray wolf was a recognized part of the ecosystem in the United 
States. One of the areas of large public land holdings is in the 
Idaho-Wyoming-Montana area, and there the gray wolf was a real 
and accepted part of that ecosystem. 

There are those people who would like to see us establish a popu- 
lation back into that area. We have tried to address that kind of 
thinking, but also to address the idea that if we do establish a spe- 
cies that seems to be doing well somewhere else that once was an 
inhabitant of another area, that we should do so in close consulta- 
tion and with understanding of the uses of that area now and the 
requirements, needs, and desires of the people in the area. 

We are far from putting a wolf into the Yellowstone ecosystem, 
and the folks there are far from allowing us to at this point. I 
think it has to be done with discretion and understanding. So I 
would say that the species is endangered and/or threatened, and 
we are looking at that area in the United States as a possible loca- 
tion for reintroduction of a species that was once there, I guess I 
am not discussing whether or not we should or shouldn't keep it 
listed as endangered, because it is not threatened or endangered in 
another area. We are talking about putting it back into an area 
where it once was. 

So that would be in the wisdom of Congress to determine wheth- 
er or not we should follow the recommendations of the members of 
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pe recovery team, and | would not intrude into that area of juris- 
iction. 

Mr. Stupps. The time of the gentleman has expired. 

Mr. BATEMAN. Mr. Chairman, might I just comment that appar- 
ently there have been no volunteers for the restoration of the wolf 
in other areas. 

Mr. DuNKLE. Mr. Chairman, I would only perhaps rephrase that 
in that it depends on which side you’re on as to whether there are 
volunteers. Those who want them are volunteering, and those who 
would get them are not. 

Mr. Stupps. I thank the gentleman for his questions. 

The gentleman from Georgia. 

Mr. Tuomas. Mr. Dunkle, it has always been perplexing to me as 
to how the wolf and the coyote, being somewhat similar as preda- 
tors—and I know the difference is that probably the wolf is about 
two to three times as heavy as the coyote or the red wolf, the 
Plains wolf I think you sometimes refer to it as—but they have 
been extremely successful. In fact, we’ve got a real problem, believe 
it or not, in the State of Georgia, where coyotes were introduced a 
few years ago, best as the rumor carries it, by a group that had 
hunted out all of the fox in that area and brought in some coyotes. 
And now they’re all over the State. 

I have great concern about that type predator suddenly intro- 
duced into an area where the wildlife has not adjusted to it over a 
period of time, and I am seriously concerned about it. 

But what is the problem here all of a sudden, the great fear? Is a 
wolf that much different from a coyote? Is he a real threat to 
human beings? Is it an economic threat? Is it the threat that some 
feel that he will get the other game species out of kilter? In your 
opinion, if you don’t mind, for the edification of this panel and 
those in this room, what do you think is the real concern and fear 
out there about the wolf? 

Mr. DUNKLE. Mr. Chairman, maybe I can address that question 
in one way. Yes, the wolf and the coyote are different. They are 
members of the dog family, of course, but size is different. I think 
most predators will eat anything that comes by; they are opportun- 
istic feeders. But the wolf does tend to take the larger animals. He 
kills in a fairly characteristic way. A wolf pack—that is, more than 
one wolf, a pack ranging up to 8 to 12—will take considerable num- 
bers of large animals. And so part of the problem then is that psy- 
chologically in the West we have accustomed ourselves to doing 
away with any competition to the livestock business. 

Mr. THomas. Can I stop you there just one minute? Isn't that 
syd what we're getting at: the psychological problems with the 
wolf? 

Mr. DUNKLE. Yes, sir. I said I was going to sum it up in one area. 
And we started with Goldilocks, who got eaten by that sucker, and 
we ve progressed from there, and so all wolves are bad as we have 
eee taught. Thus, wolves take livestock, and we so we reduce 
them. 

As we moved into a hunter or sportsman era, the predator was 
seen as an adversary to the hunter who wanted those populations 
of game animals for a sport hunt, and then anything that a coyote, 
a wolf, a grizzly bear, or others took was then taking from the hun- 
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ter’s bag. So you have that sort of thing that will be developing. 
And the panel brought that out this morning. 

So we will have several conflicts. But basically we are a Nation 
that has told ourselves that predation is bad and it takes away 
from us, and that is what it is based on. We are introducing a large 
carnivore into an area where we have in the past carefully tried to 
eliminate it, as was brought out by the panel, and folks are just not 
—) to jump up and say, “Isn’t this wonderful to bring him 
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There are, you know, few, if any, real documented cases of 
wolves eating up people on an established basis. In the case of griz- 
zly bear, that is not true; they are a little more aggressive. Any 
wild animal, I think, given an opportunity, will take the easiest 
meal, and I was down in Florida looking at alligators, and they tell 
me a like dogs and I have a dog that they could have. [Laugh- 
ter. 

Mr. THomMas. Particularly Labrador retrievers. [Laughter. ] 

Mr. DUNKLE. I have an English sheep dog that they could have. 
[Laughter. ] 

And after seeing some of those alligators, I understand just one 
bite will do you in. But they will take something of a given size, 
and although I think wolves are opportunistic, too, we don’t have 
any valid information that they will be a real problem for people 
walking down the trail or down the road. 

Mr. THoMAS. Well, I think you’re getting to the point that I was 
trying to make, that I am very discouraged about the psychological 
fixation we have about wolves. Russia has literally obliterated 
them and their world because of their hatred, absolute outright 
hatred of the wolf. Of course, we know the part it has played in the 
history of the Russian people. But certainly, in this country, where 
we are more enlightened and we look at things on a more practical 
basis, I hope we can overcome that. 

The truth of the matter is, even if you look at the grizzly bear, 
we should appreciate if he were a bear that was not dangerous to 
people, if he were not an opportunistic carnivore—of course, we 
know he eats lots of fruits and berries and other things—but if it 
weren't for his very nature and that fierceness about the bear and 
the fact that he is not some pet that rolls over on his back and 
purr when he is approached by human beings, then he wouldn’t 

e a grizzly bear and there wouldn’t be any reason to have him 
around. 

We could have plenty of black bears; they seem to do real well. 
But we need to realize in this country if we are going to preserve 
some of these predators and these animals like this that don’t mix 
real well with human beings, that is the very unique nature about 
them and that is why we ought, in my opinion, to try to encourage 
this. So I continue to be concerned about the psychological prob- 
lems we have. 

I can’t see the light. Has my time expired, Mr. Chairman? I get 
the signal that it has. But could I just indulge the panel for one 
other question? I wanted to go to Mr. Evans. 

Mr. Stupps. Briefly. 

Mr. THomas. Mr. Evans, do you think that we should and that 
we can come up with a turtle excluding device that is practical, 
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that will not put our shrimpers and fishermen out of business, and 
that will effectively exclude turtles, aiding in our effort to preserve 
the sea turtle for all time to come? Simple question. 

Mr. Evans. Thank you. In answer to your simple question, there 
will be a very complex answer this afternoon on the panel. But ba- 
sically, yes, sir, I believe that we can. There are four devices cur- 
rently available. The tests that have been done have demonstrated 
that these devices definitely are effective in excluding turtles. They 
have been tested in some areas. 

There are some questions in terms of whether different habitats 
may have some different effects. We do have some plans to look at 
various permutations of this by looking at different kinds of bot- 
toms, different depths, and different areas. There have been contin- 
ued improvements over the past several years in the development 
of the device. We are continuing to look at ideas both from the fish- 
ermen as well as from some of our gear technicians, concepts and 
ideas that will improve this device. 

There, I know, is a lot of controversy in terms of the fact that 
there is a loss of shrimp from the device. 

Mr. Tuomas. Is that the case in all of these devices? Do you 
maintain that any TED that you pull—and I know I am a little 
premature, but unfortunately we have a very large St. Patrick’s 
Day celebration in my home port of Savannah that I have got to 
get to this afternoon. So I just wanted to hear your comments in 
case I missed them. 

But is that the case? Do the TED’s literally inevitably and invari- 
ably lead to reduced shrimp catch? 

Mr. Evans. No, sir. The tests that we have conducted, the losses 
have varied from essentially zero to in some cases larger amounts. 
A lot of it has to do with size of the mesh and the size of the 
shrimp and a variety of other things. It is a very complicated issue. 
But we certainly, if you look at my testimony, you will find a little 
bit more detailed information and also more detailed information 
in Mr. Douglas’ testimony which he will give this afternoon. 

Mr. THomas. Thank you, Mr. Evans. 

Mr. Chairman, thank you for the indulgence. 

Mr. Stupps. I thank the gentleman for his contribution. 

The gentleman from Washington. 

Mr. MILLER. Yes, thank you, Mr. Chairman. 

Getting back to changes in the act, of course, the previous panel 
alluded to some changes, but there have been changes suggested in 
the other direction. In the written testimony that we have gotten, 
Mr. Bean of the Environmental Defense Fund and Mr. Fitzgerald 
of the Defenders of Wildlife have suggested that a civil cause of 
action, something like that created by Superfund, where a citizen 
could recover damages from injuries to endangered species that 
result from violations of the act, and there are other proposals that 
create causes of action when there is malicious destruction of en- 
dangered plants, whether they be on private property or public 
property. 

I would be interested in any of the panel members’ reactions to 
these proposals for changes in the act that would create additional 
legal rights or possibilities for litigation. 
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Mr. DUNKLE. Mr. Chairman, I would mention that my suggestion 
from our Service is that we allow it to go on for a period of time, at 
least 4 years, and that there be no amendments, my suggestion is, 
from either side, because you start tinkering one way, you have to 
tinker the other. I would recommend that we move forward with 
the way it is, see if it is not flexible, if it will not work, if we 
cannot handle it by regulation. 

Mr. Hawkins. I would have to concur, sir, in that we do have a 
good working relationship with the Fish and Wildlife Service in 
this area. We do have some minor problems, but we do overcome 
those. And given a certain amount of time, I think that we will 
solve what small problems we have or would come back to this 
committee for some suggested changes. 

Mr. MILLER. Thank you. 

Thank you, Mr. Chairman. 

Mr. Stupps. I thank the gentleman. 

The gentleman from New Jersey. 

Mr. HuGuHes. Thank you, Mr. Chairman. 

I too would like to welcome the members of the panel. 

A number of years ago one of the difficulties that the committee 
had was in attempting to develop a consultation process that would 
work. I suppose my question would be directed to you, Mr. Dunkle. 
It would seem that the formal and informal consultation process 
has been working rather effectively. Am I correct? 

Mr. DuNKLE. Mr. Chairman, yes, it has been. We have worked at 
it. If we took a very strict attitude that you’re going to do it our 
way and we know what’s good for you, it wouldnt work very well. 
But when we sat down and looked at the problem, walked around 
it, and did so in a cooperative manner, we have found that there 
are ways to address the problem of making certain that the species 
is protected and offered the chance to be there and to go ahead as 
well as, in most cases, to allow for the kind of development, some- 
times with modifications, to go ahead. 

There are times when you must say, “I’m sorry, it isn’t going to 
work,” and we do have to then follow the law and opt in favor of 
the species. 

But for the most part, I think, we have developed a cooperative 
working relationship with the section 7 consultation approach that 
is working. I think we can do better, and I think we will. 

Mr. HuGuHes. Thank you. I have a couple of other administrative 
questions. Do agencies follow up after an activity has been ap- 
proved to determine whether or not the species is recovering? 

Mr. DUNKLE. Mr. Chairman, yes, we do. I think that as we do, we 
have found very little to go back and say you're not doing it. I am 
very pleased with what I see of our follow-ups, and some of them 
where we have tried to come up with some better, more coopera- 
tive approaches, we haven't had the opportunity to see their final 
form. But following up is part of the consultation in section 7. 

Mr. HuGuHEeEs. Do you do that routinely, that follow-up? 

Mr. DuUNKLE. I don’t know what routine would be, Mr. Congress- 
man, but—— 

Mr. HuGHEs. The reason I am asking is that the National Wild- 
life Federation will be testifying, and one of the, I think, construc- 
tive criticisms they make is that that hasn't been done routinely, 
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that there have not been basically post-opinion and post-construc- 
tion surveys to ensure that the species really has survived and is 
doing well. 

Mr. DuNKLE. I guess I would say that we do not have a definitive 
follow-up one-two-three. I think the point is well taken, and I for 
one will ask that we come up with some kind of justification for 
saying we do or we do not. 

Mr. HuGues. Finally, is it true that the average time between 
the listing of a species and the approval time, not implementation 
of its recovery, takes about 3 years? 

Mr. DuNKLE. Mr. Chairman, yes, that is about correct. 

Mr. HuGuHes. How can we improve that process? 

Mr. DuNKLE. Improve lessening the time? 

Mr. HuGHEs. How can we expedite it? Three years seems like a 
long time. 

Mr. DuNKLE. Well, as you have heard here, there are people who 
are concerned about both listing and delisting. And delisting is the 
reverse of listing. It is, in fact, a from 10-to-1, where it used to be 
when you list, it’s 1-to-10, you delist 10-to-1. I am going down 9, 10, 
and so forth. 

Bua point is that we also very carefully review biologically the 
n of that animal, its situation, and there is a very strict set of 
guidelines that we follow. And I think there are those who say it’s 
endangered by your view or somebody else’s, thus it’s endangered. 
We are ne to approach it in a very scientific and thoughtful 
manner, and I think it ae people more at ease who are concerned 
that we are getting arbitrary and someone says, “Gee whiz, this 
species is in trouble, so list it.” We are trying to protect against 
misuse of the listing of species as well as looking lorward to the 
protection of that species. 

If there is a species in trouble, the Secretary can sign an emer- 
gency listing, and there it is. Once we begin the process, we have a 

0-day period. We look at it. If it appears that we should go ahead, 
then it becomes a candidate and it receives a certain measure of 
protection. And if there is a project or something to change its situ- 
ation, that candidate species can be emergency listed and then is 
given the same protection and same consideration as a listed spe- 


cies. 

So I think I would rather plead with you to allow us to approach 

it in a very biological and businesslike way, even if it takes three 
sat so that we do it properly. In the case of emergency, we can 
e it. 

I guess the thing I would say is that while we list, we should also 
know as we do it, thoughtfully and carefully, the needs of that 
animal, the problems that it has faced—or that species, so I don't 
say “animal” or ‘“plant’’—we should be thinking of recovery plans 
to go with that because the whole thing built around the act is that 
you shall list to protect but that you shall begin to try to recover. 
The ultimate goal of the Endangered Species Act is not to list and 
save a whole bunch of animals, but to protect them and recover 
them. So recovery is as important as listing, and I think we should 
be thinking about as we list, how do we recover? And I think that 
will bring about a much more thoughtful approach to the act than 
present. 
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Mr. HuGues. Mr. Chairman, I know my time is up, but I have 
just one additional follow-up, if I might. 

Mr. Stupps. A last question. 

Mr. HuGHEs. Is it partly a resource problem? 

Mr. DuUNKLE. I am sorry? 

Mr. HuaGues. Is it partly a resource problem? I have some data 
that would suggest that in fiscal year 1986, 56 percent of the Serv- 
ice’s ervey dollars were allocated to less than 4 percent of the 
species listed. 

nals DUNKLE. Do you mean the resources of people, money, and 
time’ 

Mr. HuGHEs. Yes. 

Mr. DUNKLE. Oh. We listed over 50 species, and that is moving 
right along. And if you want to put it on that basis, if the commit- 
tee felt so inclined, if you want to put it on a basis of dollars, 
roughly a thousand dollars will list a species—I am sorry, a hun- 
dred thousand dollars will list a species. So if you want us to list 
300 species a year, then you would add on the basis of a hundred 
thousand dollars a species. 

Mr. HuGuHEs. Well, that is a fair gauge, about a hundred thou- 
sand dollars a species? 

Mr. DUNKLE. I am sorry I misspoke. A hundred thousand. I am 
sure some of the staff are sitting there saying why not go for two. 
But a hundred thousand is about what we figure. 

Mr. HuGueEs. On the average? 

Mr. DUNKLE. Yes, sir. 

Mr. HuGues. OK. Thank you very much. 

Thank you, Mr. Chairman. 

Mr. Stupps. Thank you. 

Let me, while you are still here, get in one question for the 
record if I may, for Mr. O’Neal of the Bureau of Land Manage- 
ment. 

In his prepared testimony Mr. Bean, of the Environmental De- 
fense Fund, points out, and I am quoting from it briefly, “Several 
species have gone extinct after being identified as candidates for 
future listing.” He adds that, ‘Federal agencies must make more 
effective use of their authorities to assist in the monitoring and 
protection of candidate species.”’ He notes that, “BLM could make 
expanded use of its authority to designate areas of critical environ- 
mental concern to protect both listed and candidate species.” 

I understand that in the California desert and in the State of 
Oregon, BLM has made extensive use of its authority to protect 
listed and candidate species by designating areas of critical envi- 
ronmental concern. In other States, however, like Arizona, Mon- 
tana, Utah, and Nevada, where there are substantial numbers of 
listed and candidate species on BLM land, there has been virtually 
no use of that authority. 

Why has the use of that authority been limited to such a rela- 
tively few States? 

Mr. O’NEAL. Mr. Chairman, the ACEC or area of critical environ- 
mental concern is a tool of a land use manager. It is one of many 
tools; it is not the only tool. There are States that include those 
kind of planning efforts in their resource management plans. They 
feel they don’t need an ACEC or they may have a habitat manage- 
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ment plan. So the ACEC, of which we have over 200 in the bureau 
covering—I am not sure of the acreage—but millions of acres over 
nine States, is well used. 

There are managers, however, like Mr. Bibles, our State Director 
in Arizona, who use resource management plans and habitat man- 
agement plans and other tools in lieu of an ACEC. So it’s not that 
the ACEC is the only way to go about planning to take care of a 
special management concern of an area. 

Mr. Stupps. Thank you. 

The gentleman from New York, did you wish to ask any other 
questions of this panel? 

[No response. ] 

Mr. Stupps. If not, we thank you very much for your patience. 

We will go on to begin with panel three. I just want to note that 
there is a chance that we will be interrupted by a roll call shortly 
after noon. I hope not. In the event that that happens, I think that 
my inclination would be to suspend until 1:30. But let’s proceed as 
far as we can go with the next panel. 

Thank you very much, gentlemen. I appreciate it. 

While panel three is taking its place, there remain extra chairs 
up here at the lower level of the horseshoe if anybody wishes to sit 
down. 

[Pause.] 

Mr. Stupps. We would appreciate it if we could get going here. 

Gentlemen, again I apologize for the uncertainty of the legisla- 
tive schedule here. We will go as far as we can in an effort at least 
to get your testimony on record if not to the questions at this point. 
We will proceed in the order in which you appear on the witness 
list, and as before, I will ask that you confine your oral statement 
to no more than 5 minutes, and your written statements will 
appear in the record in full. 

s babe begin with Mr. Michael Bean, of the Environmental Defense 
und. 

Mr. Bean. 


STATEMENT OF MICHAEL J. BEAN, CHAIRMAN, WILDLIFE 
PROGRAM, ENVIRONMENTAL DEFENSE FUND 


Mr. Bean. Thank you very much, Mr. Chairman. 

If one needed evidence of the tendency of human beings to exag- 
gerate the threats posed by wolves and other predators, one would 
only have to point to the preceding panel. At least that is how I 
understand Mr. Dunkle’s apparently Freudian slip in which even 
Goldilocks is eaten by a wolf. As anyone who has small children, as 
I have, knows, Goldilocks was not eaten by a wolf. In fact, what she 
did was to mess up the beds, break the chairs, and steal the food of 
some law-abiding bears after breaking and entering into their 
home. [Laughter. ] 

Mr. Stupps. You are dealing with a Federal agency, Mr. Bean. 
{Laughter. ] 

Mr. BEAN. That’s right. On a more serious note, I would like to 
tell you and the members of this committee what the real implica- 
tions would be of a suggestion made by Mr. Craig and Mr. Sten- 
holm this morning. They recommended amending this law to elimi- 
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nate protection for populations or subspecies of a species that is 
otherwise abundant or common elsewhere. If you were to do that 
in order to accommodate their concerns about the Concho water 
snake and the wolf, what you would end up doing is eliminating all 
the protection that this act provides for bald eagles, all the protec- 
tion that this act provides for California sea otters, all the protec- 
tion this act provides for peregrine falcons, and all the protection 
this act provides for brown pelicans in California. 

The reason for that is those are either subspecies or species that 
are abundant or common elsewhere. Certainly, the bald eagle, like 
the wolf, is common in Canada and Alaska, but still endangered or 
threatened in the lower 48 states, including the States of every one 
of you represented here this morning. 

Protecting the bald eagle has been a major objective under this 
act, and considerable success has been achieved thus far. Were you 
to accept the recommendation the gentlemen made this morning, 
the act would provide no protection for the bald eagle. 

I want to address one amendment that we do think is desirable, 
an amendment that constitutes a refinement of the act’s provisions 
currently. It has to do with the very limited scope of protection 
that the act provides for plants. Currently, the only prohibition the 
act provides for endangered plants is the prohibition against re- 
moving them from Federal lands. With respect to animals, of 
course, there is a much broader prohibition against killing or col- 
lecting them wherever they occur. But for plants, only those plants 
that occur on Federal lands are protected. 

Our amendment would extend to plants the following additional 
protection. We would make it illegal under this act to collect, dig 
up, cut, or otherwise destroy a listed plant on non-Federal lands 
where doing so is already contrary to State law or where doing so 
is committed in the course of a trespass. That would not change in 
the slightest the existing legal duties applicable to anyone. It would 
not, as was suggested in a question earlier this morning, create any 
new legal obligation or any new cause of action. 

What it would do is to provide the penalties under this act to 
deter those sorts of actions and substantially increase thereby the 
protection that the act affords to plants. 

We have also suggested that the Fish and Wildlife Service be 
given concurrent enforcement authority with the Animal and 
Plant Health Inspection Service of the Agriculture Department 
over importation and exportation of plants. Currently, only APHIS 
has that authority. By giving the Fish and Wildlife Service concur- 
rent authority with APHIS, we think there will be a much better 
job done of providing the sort of protection that plants need. That 
also would not create any new legal obligations; it would not create 
any new causes of action. It would simply make this act better en- 
forced and indeed more enforceable. 

We have also suggested, sir, that there be protection of a very 
limited sort provided for the many candidate species that are 
awaiting listing action. As this committee has heard in previous 
hearings, many of those candidate species have declined dramati- 
cally, some to the point of extinction, while on the candidate list. 
We would suggest that the act ought to require the Secretaries in- 
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volved to monitor the status of those candidates so that they do not 
go extinct or decline seriously while they are on the candidate list. 

Finally, sir, I think if one needed to pinpoint the one part of this 
act that is most in need of additional resources, it is section 6, 
under which the Federal Government assists the States in carrying 
out State endangered species programs by providing shared finan- 
cial assistance for those States. 

In every one of your States the amount of funds currently being 
provided pursuant to section 6 falls woefully short of what is 
needed in those States. For example, in Mr. Thomas’ State, Geor- 
gia, only $31,000 was provided in fiscal year 1986 pursuant to sec- 
tion 6. That is the lowest it has ever been in the nine years that 
the State of Georgia has had a cooperative agreement with the 
Fish and Wildlife Service. Indeed, it is less than a tenth of the level 
in 1979, and it provided support for only 4 of the 23 listed species 
in that State. 

In California, in fiscal year 1986 the Government was able to fur- 
nish only about a third of the State’s request under section 6, and 
indeed federal support has steadily declined since 1981. That is 
true in State after State. It is true in New York. It is true in your 
own State of Massachusetts, Mr. Chairman. 

I think there is opportunity to be gained through section 6 in 
forging a more effective cooperative relationship between the Fed- 
eral Government and the States. The way to do that, frankly, is to 
increase substantially the level of authorized funding and appropri- 
ated funds pursuant to section 6, so that many States which now 
receive nothing or nearly nothing can rely on a substantially in- 
creased level of support that will enable them to carry out pro- 
grams that are much more effective for their States. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Bean can be found at end of 
hearing. | 

Mr. Stupops. Staff has reminded me—and staff, as you know, are 
sticklers for fairness and accuracy—that your defense of the three 
bears is touching and will be reflected in the record. But they point 
out it will be very little consolation to Little Red Riding Hood’s 
grandmother. {[Laughter. | 

There is also some discussion going on behind me, you will be ap- 
palled to know, about whether or not under the act the Three 
Little Pigs would have to be prosecuted. [Laughter. ] 

So there is a moral to this, but I leave it to future witnesses to 
describe. 

Mr. Bean. I have no doubt the Fish and Wildlife Service would 
use its discretion not to prosecute the Three Little Pigs. 

Mr. Stupps. One would hope so. (Laughter. ] 

Mr. John Fitzgerald, Defenders of Wildlife. 

Mr. Fitzgerald. 


STATEMENT OF JOHN FITZGERALD, WASHINGTON REPRESENTA- 
TIVE, ENDANGERED SPECIES PROGRAM, DEFENDERS OF 
WILDLIFE 


Mr. FITZGERALD. Thank you, Mr. Chairman. 


56 


People often think that the process of protecting endangered spe- 
cies is one of doom and gloom, and I would like to point out that it 
was due to the leadership of this committee, particularly the chair- 
man, Mr. Walter Jones, that the red wolf will be reintroduced into 
the wild—this year—at the Alligator River National Wildlife 
Refuge where the Service hopes, and we all hope, that its reintro- 
duction will succeed. 

Mr. Jones has had this occur in his own district. The people have 
welcomed the reintroduction of the red wolves. So if the Act is 
properly applied, we find that it is a signal for hope, a set of tools 
for hope, and not just a circumstance where we have one interest 
pitted against another. 

We would hope to encourage that with greater resources devoted 
to the recovery activity as well as each of the other main activities 
of the Fish and Wildlife Service and NMFS and the other agencies 
responsible. In our written testimony and Supplementary Analysis, 
we have outlined detailed explanations of why those are needed. 

I would like to address a couple of questions that came up earli- 
er. One is the misconception that the law allows no flexibility for 
the handling of wolves and bears. In Sierra Club, Defenders, et 
al.—about 14 groups—v. Clark, the court found in fact that trap- 
ping can be provided for depredating animals around farms that 
are experiencing problems with threatened animals. They also 
found that endangered species could be addressed in a more target- 
ed way, that individual endangered species can also be dealt with, 
as the Service has indicated. That was a question that had been up 
in the air before. That was addressed in a footnote, but neverthe- 
less a very enlightening one. 

If anything, it provided more certainty than had ever existed 
before in how we can control threatened and endangered predators. 

On the question of western water, we beg to differ. It is not a 
question of whether the Concho water snake should exist or wheth- 
er the people of Texas should have water. As in many other cir- 
cumstances, it is a question of how best to address both of those 
goals. Both can be done. There are options available to provide 
cleaner, more abundant water from a pipeline from a reservoir 
that already exists outside of the jurisdiction of that particular 
utility. That process would have no effect on the snakes. The cur- 
rent process would eliminate 76 percent of the remaining snakes in 
the area. Unfortunately, this is a case where the snake seems to 
have been put to rest. 

We would like also to bring to the attention of the committee a 
couple of other suggestions. One is that in the recovery process, as 
Director Dunkle has advocated, that we pay particular attention to 
drafting those plans early and in an expeditious manner with 
detail sufficient to help us recover the species. We would like also 
to suggest that those plans be integrated in the consultation proc- 
ess at the earliest point, so that we don’t end up in consulting with 
agencies, giving away bits and pieces of the species until we reach 
the point where we can no longer actually bring them back to a 
level where they can be delisted. 

We would also like to suggest that the committee watch closely 
an issue that is now in the courts. The Service, on June 3, 1986, 
reversed a long-standing policy of the law which had been infor- 
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mally reversed in 1981, that agencies are required to consult with 
the Fish and Wildlife Service regarding the effects of their projects 
on listed species wherever they may occur. In those June 3rd regu- 
lations the Service opined that agencies no longer need ask the 
Service about the effect of their actions on listed species in other 
countries, whether they be U.S. dollars, U.S. actions, or U.S. li- 
censes. 

Now, the average American thinks of endangered species as 
Asian elephants, tigers, that sort of thing, and those are no longer 
considered in regard to our actions whatsoever. So we would advise 
the committee to watch this. It is under appeal. 

Finally, the question of a cause of action for damages. That also 
would set up no new duties, no new obligations of anyone. 

If the committee were to assess that and decide that it would be 
a wise idea, it would allow the Federal Government or anyone else 
who could prove that a violation of the Endangered Species Act 
had occurred to recover damages to restore those species to the 
extent that the scientists can determine that cost. And in many 
cases it is quite easy; we know how much it costs to raise and re- 
lease a peregrine or a bald eagle. That would be paid to a fund for 
the protection of those endangered species, thus relieving the Con- 
gress of the duty now to appropriate money from taxpayers who 
did not contribute to the reduction of those species to pay for recov- 
ery after the fact, if we’re lucky enough to get it. 

Finally, Mr. Chairman, we would like to say that even these sug- 
gestions are not major changes in the act. We would like to suggest 
that the act is a very strong act, a very good one, a very flexible 
one. Of the 11,000 consultations, only two resulted in jeopardy opin- 
ions that said “absolutely not” over the past year. That is a fairly 
flexible act. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Fitzgerald can be found at end of 
hearing. | 

Mr. Stupps. Thank you very much, sir. 

Mr. J. Scott Feierabend. Am I pronouncing that correctly? 

Mr. FEIERABEND. You said that beautifully. You must speak 
German. 

Mr. Stupps. Fine. For the National Wildlife Federation, wel- 
come. 


STATEMENT OF J. SCOTT FEIERABEND, DIRECTOR OF FISHERIES 
AND WILDLIFE DIVISION, NATIONAL WILDLIFE FEDERATION 


Mr. FEIERABEND. Thank you, Mr. Chairman. Good morning. 

First I would like to preface my remarks by embracing your 
opening statement that you intend to seek a reauthorization with- 
out amendments that would undercut the overriding purpose of the 
act. We welcome that. 

There are two points that I briefly want to address this morning, 
Mr. Chairman. The first is that the National Wildlife Federation 
supports the proposal put forth in H.R. 1467 to reauthorize the En- 
dangered Species Act for five years. The federation testified in sup- 
port of a five-year bill during the reauthorization process in 1985, 
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and we are pleased that this subcommittee is now proposing a 5- 
year bill. 


We would also note that the Senate bill, S. 675, is also calling for 
a 5-year extension. 


e hope that the subcommittee will preserve this provision as it 
advances H.R. 1467. 

The second point, and the one that I would like to dwell ona 
little bit longer, is the need this time to pass a bill expeditiously 
and to avoid the stagnation and eventual failure to reauthorize the 
bill that we witnessed last year. 

This subcommittee worked very diligently in the last Congress to 
reauthorize an Endangered Species Act that was acceptable and 
supported by a broad base of interests, but it was only in the 
waning hours of the 100th Congress that that bill stumbled and 
fell. The federation wants to prevent this from happening again by 
passing a straight bill without amendments. 

There are those who might oppose passing a clean or lean bill, as 
it were, and would ask that the subcommittee entertain amend- 
ments. However, we feel that the request for a straight bill is well 
justified, for several reasons. First, opening the door to amend- 
ments will protract debate and will significantly reduce the likeli- 
hood of timely passage. This is especially true of major amend- 
ments that are controversial and simply don’t reflect consensus 
opinion. 

Second, we feel that the Endangered Species Act is a solid piece 
of legislation that, after 14 years of refinement, needs no more 
major adjustments. Things such as the exemption process and 
streamlining the section 7 consultation process, these are examples 
of how Congress has taken steps to improve the act. The statute 
has been amended to resolve all of these major conflicts. 

Rather than more amendments, what we need now is better ad- 
ministration and implementation of the act, as said by Mr. Dunkle 
earlier this morning. 

Third, we are now essentially in a process of fine-tuning the act 
and increasingly are debating what I would refer to as species-spe- 
cific issues rather than focusing on the broader purposes and con- 
structs of the act, such as consultation, listing, and recovery plan- 
ning. 

Already this morning, Mr. Chairman, you have heard a number 
of individuals referring to such problems, be they perceived or real, 
ee grizzly bears, with wolves, with water snakes, and with sea 
turtles. 

The act, in our opinion, is already well equipped to handle these 
conflicts which are local and, at most, regional in scope. And be- 
sides, if the act is performing as it should, Mr. Chairman, we 
should occasionally expect conflicts and opportunities to say ‘‘no’”’ 
to some of these situations. 

The point I want to make is that if Congress decides to entertain 
these sorts of narrow issues during reauthorization then we are 
going to be proceeding down a slippery slope that may result in a 
very long process. I think we can all be assured that, once Congress 
opens the species-specific debate, every person that has a problem 


in their backyard will be knocking at your door to see their prob- 
lem resolved. 
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Another reason for passing a straight bill is that frequently 
amending the act has hampered effective implementation by con- 
stant rulemaking. It also creates an atmosphere of uncertainty for 
Federal agencies, State agencies, private organizations, as well as 
development. We feel that that type of constant tinkering with the 
act also, again as Mr. Dunkle has stated, precludes evaluating on a 
long-term basis just how well the amendments are operating that 
we have already put into place. 

Next, amending the act will increase the administrative burden 
on the Federal agencies. Witnesses this morning have repeatedly 
emphasized and demonstrated that government agencies responsi- 
ble for administering the act are pressed to their limits. The result 
of new amendments will be to either reallocate resources from po- 
tentially more worthwhile responsibilities and programs of the 
Fish and Wildlife Service or the National Marine Fisheries Service, 
or else the agencies will ignore these new responsibilities. Neither 
of these alternatives is one that we can support. 

Finally, Congress can amend the Endangered Species Act at any 
time. Nothing will prevent Congress from acting to amend the stat- 
ute before 1992 if this bill is passed with a five-year reauthoriza- 
tion, and indeed there is ample precedent to demonstrate that the 
ESA has been amended outside of the reauthorization process. 

This concludes my statement, sir. 

(The prepared statement of Mr. Feierabend can be found at end 
of hearing. ] 

Mr. Stupps. Thank you very much, sir. 

Mr. Gordon Robertson of the International Association of Fish 
and Wildlife Agencies. 

Mr. Robertson. 


STATEMENT OF GORDON ROBERTSON, LEGISLATIVE COUNSEL, 
INTERNATIONAL ASSOCIATION OF FISH AND WILDLIFE AGEN- 
CIES, ACCOMPANIED BY PAUL LENZINI, LEGAL COUNSEL 


Mr. ROBERTSON. Thank you, Mr. Chairman, for the invitation to 
present the association’s views on the reauthorization of the En- 
dangered Species Act. I am accompanied today by our legal coun- 
sel, Mr. Paul Lenzini. 

The association presents its views not merely from interest but 
in representation of the State fish and wildlife agencies which are 
charged with the responsibility for fish and wildlife and the imple- 
mentation of the act at the State level. 

I will summarize our written comments for the record. 

The association has been a supporter of the act since its passage 
in 1973, and has also spoken for needed revision of the act, such as 
the establishment of experimental populations in 1982. 

We are pleased to see higher funding levels in H.R. 1467 for both 
the Federal program and State grants through section 6 of the act. 
The association recommends a three-year reauthorization period, 
with funding of State grants at the $12 million level in fiscal year 
1988, $13 million in fiscal year 1989, and $14 million in fiscal year 
1990. 

Because of problems from two decisions of the 8th Circuit Court 
of Appeals, the association is recommending that the subcommittee 
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amend the act to better protect fish and wildlife resources. The as- 
sociation’s staff is prepared to work with the subcommittee and 
staff on language addressing these two decisions. 

The first is the eighth circuit decision of January 1985. The effect 
of this decision, at least in the eighth Circuit, is that general 
Indian hunting rights takes precedence over the taking prohibi- 
tions of the Federal Endangered Species Act. Although the Depart- 
ment of the Interior appealed the case to the U.S. Supreme Court, 
that Court’s opinion was made on the Bald Eagle Protection Act, 
thus letting the Eighth Circuit decision stand on the Endangered 
Species Act. 

This decision could have disastrous results if the remaining popu- 
lation of a species is small, occurs on Indian land, and is not cov- 
ered by the Bald Eagle Act. Mr. Chairman, I would like to submit 
for the record a brief from that action which indicates the number 
of States involved and the number of endangered species involved. 

In February 1985, the same circuit ruled against the taking of 
wolves in specified areas of Minnesota, a program recommended by 
the eastern timber wolf recovery team. That decision sharply re- 
stricts the discretionary authority of the Secretary of the Interior 
and that of the States for protecting threatened species. The deci- 
sion is contrary to congressional intent for the Secretary’s latitude 
in these matters and has effectively left management of wolves to 
the public. 

Also, for the record I would like to submit a brief which indicates 
the number of States who take threatened species and the very log- 
ical reasons for that action. 

Mr. Chairman, we wish to submit for the record also statements 
from the fish and wildlife agencies of Minnesota, Montana, and 
Wyoming. From these the subcommittee can sense not only the sin- 
cere desire to protect threatened and endangered species, but the 
real frustration that these court rulings have given these agencies. 

Thank you, and we will be glad to answer any questions that you 
might have. 
ae prepared statements mentioned can be found at end of hear- 
ing. 

Mr. Stupps. Thank you, sir, very much. 

Finally, Mr. Tom Pitts, Coordinator of the Colorado Water Con- 
gress. 

Mr. Pitts. 


STATEMENT OF TOM PITTS, COORDINATOR, COLORADO WATER 
CONGRESS 


Mr. Pitts. Thank you, Mr. Chairman. My name is Tom Pitts. I 
am a professional engineer from Loveland, Colorado, and for the 
last three years I have served as project coordinator for the Colora- 
ae Water Congress Special Project on Threatened and Endangered 

pecies. 

The Colorado Water Congress is made up of the organizations 
that are responsible for providing water for the people of Colorado. 
Two years ago, when I testified before this committee, we pledged 
our support to basinwide efforts that are going on in the Colorado 
River and the Platte River to resolve potential conflicts, major con- 
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flicts, between implementation of the Endangered Species Act and 
western water law and the U.S. Supreme Court decrees that back 
up that water law. Those efforts are going on in the Colorado River 
basin and the Platte River basin, and I am pleased to report that 
we have a success story in the Colorado River basin. The effort in 
the Platte is still on-going 

The amendments that we propose are not substantive changes to 
the act, but are designed strictly to reinforce and ratify the success- 
ful efforts of the basinwide committees in those two areas. 

In the Colorado River basin we have been working with the 
States of Colorado, Utah, Wyoming, with the U.S. Fish and Wildlife 
Service and the Bureau of Reclamation to develop a program to re- 
solve those conflicts. 

The program that resulted is, in fact, a recovery program for 
three endangered fish species in that basin. That program will not 
only protect endangered species, but has the goal of recovering and 
delisting those species over a 15-year time frame. 

Over the next 15 years the water users, hydroelectric power 
users in the States, are committed, according to the program, to 
spend $26 million in the recovery of those species. 

This is a landmark achievement and one which cannot be over- 
stated in terms of its importance to the upper Colorado River basin 
and its precedent nationally. 

We were asking for this subcommittee to recommend authoriza- 
tion and appropriation of $10 million to establish habitat for en- 
dangered species in the upper Colorado River basin. This habitat 
will be in the form of acquired water rights, water rights which 
ee be acquired and administered in accordance with State water 
aw. 

Those water rights, in turn, once they are established as habitat 
for endangered species, will be protected under State water law. In 
this manner, we have come up with a program that will solve the 
problem of endangered fish species in the Colorado River basin and 
lead to their recovery, consistent with State law. 

The program goes far beyond that, however, and it includes ef- 
forts at habitat management, predator control, and many other 
facets which will lead to recovery of these endangered species. 

The program has the formal endorsement of the director of the 
Fish and Wildlife Service regional office in Denver, two directors of 
the Bureau of Reclamation. It has the endorsement of the repre- 
sentative to the basin committee of the State of Colorado, the Colo- 
rado water conservation board, the State agency responsible for im- 
plementation of instream flows, and the board of directors of the 
organization that I represent, the Colorado Water Congress. We 
expect formal endorsement shortly from the States of Utah and 
Wyoming. 

Your support for this program will provide a very positive incen- 
tive for all of us who have worked long and hard to develop it, and 
who are looking forward to its implementation. 

In the Platte River basin we are working towards a similar goal 
of coming up with a program to resolve the conflicts between the 
Endangered Species Act, western water law, and interstate com- 
pacts. This program also needs your support, at least in the form of 
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the amendments we are proposing, to keep those who have been ..;: 
working in good faith appraised of your support. — 
Specifically, we are asking that the Congress require a report by ..., 
the Secretary of the Interior by March 1, 1988, concerning progress -.. 
made by these two basin committees. In the Platte River basin, ef- ~.. 
forts have lagged somewhat due to funding problems and staffing ~: 
support by the two Federal agencies involved. More recently, we | 
have seen the kind of staff support we need, but we believe require- . 
ment of a report by the Secretary on these two basin activities will : 


provide the incentive needed to ensure the successful completion of ©. 
both. z 

Where these two basin committees unanimously adopt a program - 
or plan for recovery of endangered species, we are asking that you * 
specify that the Secretary of the Interior implement those plans - | 
where he finds that they are consistent with the Endangered Spe- ; 


cies Act, State water law, and interstate compacts. This will sup- © 
port the kind of solution, and an avoidance of conflict, that we are -: 
seeking. : 

Finally, we are asking for a two-year reauthorization of the En- 
dangered Species Act. We think that this will indicate to all the - 
parties concerned that Congress is watching our work, that you 
want a report on it, and will provide the opportunity, when the 
Secretary makes his report back to the Congress, for recommend- | 
ing amendments, if necessary, for funding arrangements or regula- - 
- tory changes in either Federal or State law to implement these two 

programs. 

We appreciate your support, and thank you very much for the 
opportunity to testify. 

[The prepared statement of Mr. Pitts can be found at end of 
ner 
Mr. Stupps. Thank you, sir. 

Gentlemen, I think you all heard this morning the initial wit- 
nesses, the Congressmen from Montana and Idaho and Texas; and 
then you heard the ebullient good humor of the director of the Fish 
and Wildlife Service, notwithstanding the date of the day, telling 
us that in his judgment the problems referred to in the earlier tes- 
timony of the Members of Congress were, if not resolved, well on 
the way to resolution to the satisfaction of all parties. 

Do you share that optimism with respect to the concerns ex- 
pressed by the Members of Congress this morning? Whoever would 
like to respond—who wants to go first here? Mr. Robertson. 

Mr. RoBertson. No, I guess I don’t share that optimism, Mr. 
Chairman. Our State members are quite concerned about the 
Eighth Circuit ruling. They are quite concerned about the impact 
that that has on their management latitude. They are quite con- 
cerned about their interaction in recovery plans. They are quite 
concerned about the species and the resource, and that is utmost in 
their minds. But I am afraid, under the current circumstances and 
under the two &th Circuit rulings, we cannot share that optimism. 

Mr. Stupps. Anyone else like to speak to this? 

Mr. BEAN. I would say, not so much with specific reference to 
those species—the wolf and grizzly bear, which are species for 
which it is difficult to come up with solutions that can generate 
wide public support—but rather generally under this act there are 
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some clear signs of hope in that a number of species are well on 
their way to recovery, a number of species have in fact been delist- 
ed as a result of recovery. 

But having recognized that, one must at the same time recognize 
that there are an equal, if not greater, number that have continued 
to plummet straight down notwithstanding the protection of this 
act. 

It seems to me that one cannot be terribly optimistic about the 
long-term success of this act for many of the species it tries to pro- 
tect with the current level of resources. I think it is abundantly 
plain in the section 6 program that fully two-thirds or more of the 
species listed in the United States receive no benefit from that pro- 
gram, yet that is likely to be an indispensable vehicle for recover- 
ing those species. 

It was mentioned by one of you gentlemen this morning that the 
Fish and Wildlife Service has developed about 300 recovery plans 
for the species that it has listed. Well, the fact is that the imple- 
mentation of those plans is sadly lacking. None of those plans has 
been fully implemented. Most of those plans have been implement- 
ed to a very minor degree, if at all. 

So I think that overall there are serious reasons to be concerned 
that for this act to achieve its goals, more resources are going to be 
needed, and that really is the bottom line. 

Mr. Strupps. Anyone else want to respond to that? 

Mr. FITZGERALD. I would like to, briefly. 

Mr. Stupps. Yes? 

Mr. FITZGERALD. In the overall picture I would agree with Mr. 
Bean that the resources necessary to carry out the intent of the 
law are not available. We are therefore seeing far more declines in 
species than we are recoveries. A very small percentage are actual- 
ly known to be recovering, a large number known to be declining, 
and last Wednesday the Service proposed to delist another species 
as extinct, having been eliminated, apparently, by a dam in Texas. 

In regard to the court decisions Mr. Robertson mentioned, there 
were relatively few, if any, major changes in State management 
brought about by those decisions. The decisions stopped the pro- 
posed sport trapping season on wolves, but no changes other than 
that have been made, in fact, even that sport trapping season had 
not yet been initiated. And I think most of the agencies have found 
that they can manage these animals fairly well. 

In fact, a survey all across the State of Minnesota found that 
even in wolf territory, people there were very encouraged by the 
presence of wolves and wanted those wolves to recover and wanted 
to maintain the protection that existed for them. Thank you. 

Mr. FEIERABEND. Mr. Chairman, if I may speak specifically again 
to the two species that were discussed this morning. First of all I 
think the point may have been missed by a couple of the Repre- 
sentatives that, in fact, the purpose of the Endangered Species Act 
is to get these species off the list. The sooner that these animals 
are recovered to the point that they can be delisted and State man- 
agement authority restored, the problem will be resolved. I think it 
is unreasonable to think that that problem is going to automatical- 
ly disappear any time soon; that simply isn’t the case. 
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Second, in describing the recovery planning process for the wolf, 
Mr. Dunkle, said that the recovery plan is a consensus-building, po- 
litical consensus-building, document. The fact of the matter is that 
the recovery plan is a biological blueprint for the recovery of a spe 
cies. I think the use of that document as described by Mr. Dunkle 
is ill-conceived. 

Mr. Stupps. Thank you. 

The gentleman from New York. 

Mr. DioGuarpr. Thank you, Mr. Chairman. 

This is my first meeting in this subcommittee, and I am pleased 
to be here. Ever since my youth, I have always had a great interest 
in animals. In fact, I was born and raised in the Bronx just two 
blocks from the Bronx Zoo and spent many of my childhood days in 
that wonderful park. 

I listened to the testimony with great interest, and I was think- 
ing about the crisis that we face today in Government. We must 
take a longer view, Mr. Chairman. 

Yet, everything I have witnessed in my short tenure here in poli- 
tics—after 22 years as a certified public accountant; has shown me 
that there are a lot more people that know how to spend than 
know how to count. [Laughter.] 

But that be as it may, I am concerned about the budgetary proc- 
ess, the short-term view that this institution takes to the authoriza- 
tion and appropriations of monies, the lack of strategic thinking in 
almost any area, the lack of policymaking that I have seen here as 
a Congressmen in the less than two or three years. I am getting an 
education every day. 

I am very concerned about the issue that you people come here 
to testify about because we need to take a much longer view. I cer- 
tainly would support a multiyear authorization and appropriation 
of this act. 

But I am concerned that the resources will be compromised at 
some point, as I have seen them compromised either by this insti- 
tution or by the administration, in some kind of interpretation of 
regulations, as we have witnessed with food stamps with people in 
motels if you can’t get it legislatively maybe we can get it back 
through some interpretation. 

So I think we have got to be ever mindful because animals like 
this, the species that are on their way out, can’t wait for surpluses. 
I think it is going to be a long time before we see surpluses, no 
matter how you keep the books. I think we have a lousy bookkeep- 
ing system here in Washington. 

As a matter of fact, Mr. Chairman, we are still using the same 
mickey-mouse cash-basis system of accounting that we took New 
York City off of in 1975. So we are literally disguising more than 
half of economic reality as it is. That puts in even greater danger 
your cause, and many causes that really can’t survive the crisis 
management that I have witnessed here in Congress. 

I make this as my first opening statement on your committee be- 
cause I want you to understand my philosophy. I am a fiscal con- 
servative. However, there are some things I hold near and dear, es- 
pecially the things that we treat as our legacy to the future, and I 
believe they cannot be held hostage to a budget crisis. 
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It's time that we take a capital budget mentalitv. I know we 
dont have a capital budget: 37 States of 45 that responded to the 
GAO have a capital budget, but not the United States of America. 

So therefore, we have got to. in some wavs. in our thinking take 
account a capital budget mentality to those things that can't afford 
to be a hostage to the day-to-day exigencies of our budget and ap- 
propriations process. 

With that, I can just tell you that I support vour goals. I support 
the reauthorization of the act. I hope that when the appropriations 
committees get it, that they treat it with the recognition it de 
serves relative to other day-to-day programs around here. 

The one question I would ask. though, as I get my education, I 
sometimes wonder where we draw the line between what the Fed- 
eral Government does and what the States do. And I am one that 
would like to see the States do more, although I see a very strong 
Federal role in this area. 

But what do the States do? To what extent do the States share in 
the costs of your programs in general? I may have missed the 
morning meetings and you may have covered that, but I would like 
to understand better what we expect of the States in fulfilling our 
responsibilities to the future here. 

Mr. BEAN. I would be happy to offer a response. 

Mr. RosBertson. Mr. Chairman. 

Mr. Stupps. Go ahead. 

Mr. BEAN. I would be happy to offer a brief response, and appar- 
ently Gordon would as well. 

Section 6 of the act was designed to encourage the States to de- 
velop complementary endangered species programs of their own. 
The inducement for doing that was the offer of Federal financial 
assistance in the amount of 75 percent, I believe, of the cost of im- 
plementing those programs. 

The requirements that a State must meet in order to be eligible 
for section 6 funding are rather modest, and most States—I think, 
a total of 49 of the 53 States and territories that are otherwise elli- 
gible—have met those requirements. New York is a State that met 
those requirements quite a number of vears ago and has been a 
beneficiary of section 6 funding. So the Federal Government coop- 
erates with it and provides a share of the financial support for the 
State’s endangered species projects. 

However, in fiscal year 1986 the total amount of money made 
available to the State of New York by the Federal Government 
under section 6 for protecting the State’s endangered species was 
$36,000—obviously a trifling sum, and indeed it represents less 
than a tenth of the level of support that had been provided in the 
period 1978 through 1981. So today’s $36,000 has already been re- 
duced by more than 90 percent from of what it was less than a 
decade ago. 

Moreover, many prominent species in the State—like the bald 
eagle and the peregrine falcon, which are well known, clearly rec- 
ognized, and clearly supported by members of the public—have re- 
ceived not a dime in support pursuant to section 6 in the State of 
New York. That is largely true in State after State. I could go 
through every member of this committee and explain the same sit- 
uation where the sums are truly trifling. 
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So the States have been induced to establish programs by the 
but the of Federal cooperation and Federal financial assistance, 

ut the promise has not been kept. 

Mr. DioGuarpi. Are the States spending money, in any case? 
Let’s take New York State. Do you know what New York State has 
spent: 

Mr. BEAN. I don’t have the total dollar figure, but the answer is, 
yes, the States are spending money of their own that they have 
raised in a variety of ways. Many of them have implemented tax 
checkoff schemes or other special revenue-raising schemes to carry 
their share of the cost of their endangered species program. But 
their share has turned out to be far greater than the share that 
was originally contemplated by section 6 of the act. 

Mr. Stupps. Let us ask you to accelerate. The gentleman has ex- 


ceeded his time, but it was his maiden speech, so what the heck. 
(Laughter. ] 


Mr. DioGuarpi. Well, I appreciate that. 
Mr. Stupps. Go ahead. 


Mr. Ropertson. Yes, Mr. Chairman, Mr. Congressman, having 
once lived in New York, I have some familiarity with their pro- 
grams. New York does have a very strong program in endangered 
species and threatened species. 

But more to the point of your question, the States have a signifi- 
cant role in the Endangered Species Act and its implementation. 
They work hand in hand with the Service to bring about the recov- 
ery plans and the process of evaluating habitats and needs and 
even whether or not the species is a candidate. 

There is, however, an important concern about where Jjurisdic- 
tion extends from the Federal Government and where it ends in 
the act. The States feel that there is sometimes too much Federal 

jurisdiction, that their own States’ rights for authority over native 
wildlife have been removed somewhat. But the States are very 
committed. There are 33 States that have their own mechanism for 
fund-raising for endangered species programs, and as much as 
public support and legislative support in those States will allow, 
they do conduct an endangered species program. 

Mr. Pitts. Mr. Chairman, may I make a brief response? 

Mr. Stupps. Briefly, Mr. Pitts. 

Mr. Pitts. In the case of the Colorado River, as I mentioned in 
my testimony, $26 million, or in excess of $26 million, of the funds 
for recovery, which is a long-term capital recovery program, will 
come from power users, water users, and the States. The $10 mil- 
lion we are asking for is a fraction of the cost of the program is not 
an annual appropriation but a one-time establishment of a capital 
fund. 

We feel that this program is important as a national precedent. 
It does set long-term goals. It does provide the means of Funding 


for them, and we think it’s a good way for the Fish and Wildlife 
Service to approach recovery. 


Mr. DioGuaropi1. Thank you. 

Mr. Stupps. We want to welcome the gentleman from New York 
to the subcommittee. We look forward to his participation in our 
deliberations. I thought that I was one of the few remaining mem. 
ners of the endangered species of genuine conservationists arounc 
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this city. So I am glad that there are some more of us. Thank you 
for being here. 

The patient gentleman from California? 

Mr. ANDERSON. Thank you, Mr. Chairman. I notice the gentle- 
man from New York makes speeches almost as good as the chair- 
a ate too. [Laughter.] 

et baa is directed to anyone. Last session the Congress 
acd egislation that provided for the translocation of the Califor- 
nia southern sea otter and the establishment of a second popula- 
tion of this threatened species. Now, how can the Service expedi- 
tiously implement this program if no additional specifically ear- 
marked funds are made available to accomplish this task? 

Mr. Bean. The answer is very easy: poorly, and slowly. It defi- 
nitely needs additional resources for that purpose. 

Mr. ANDERSON. In other words, we must have funds and they 
should be earmarked? 

Mr. BEAN. I think so. 

Mr. ANDERSON. Mr. Bean, in your testimony you state that Fed- 
eral agencies must make more effective use of their authorities to 
assist in the monitoring and protection of candidate species. Would 
you care to comment on the remarks made by the representatives 
of the Bureau of Land Management and the Forest Service on their 
activities in this area? 

Mr. Bean. Yes, I would. The Bureau of Land Management repre- 
sentative’s response to the chairman’s question about the use of the 
authority to designate areas of critical environmental concern 
rather dodged the question, I think. He did point out correctly that 
ACEC’s, as they are called, are just one management tool. It is, 
however, the case that the Federal Land Policy and Management 
Act, which is the basic organic authority under which BLM oper- 
ates, directs BLM to give priority to the designation of ACEC’s. 

In fact, he didn’t explain why, if ACEC’s have been so terribly 
effective in your State of California and in Oregon, why they have 
been ignored altogether in other States. The only explanation for 
that, I think, is that BLM is given no direction from its Washing- 
ton headquarters. Its State supervisors are getting no direction 
from its Washington headquarters to give the priority to the use of 
that authority that the organic BLM act directs, so that that au- 
thority can be used to complement the Endangered Species Act. 

For the Forest Service, while it is true that the Forest Service is 
making significant commitments to protecting endangered species, 
I think that much more needs to be done. Specifically, it too has 
authority to designate what are known as research natural areas 
and so-called special-interest areas, including biological interest 
areas. Those are ideally suited to the protection of both listed and 
candidate species; yet there has been very little use of them by that 
agency for that purpose. 

So I think both of those agencies could be doing a good deal more 
than they currently are. 

Mr. ANDERSON. Thank you. My next question is, I guess, to 
anyone. Last year’s proposed reauthorization bill included a provi- 
sion to require the Fish and Wildlife Service to monitor candidate 
species and to use emergency listing authority to list those species 
when necessary. 
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Do you believe this provision is necessary, and do you support its 
inclusion in tnis year’s bill? 

Mr. FITzGERALD. Yes. In fact, that is one of the items of highest 
consensus, I think, in the conservation community. Mr. Bean de- 
scribed a very simple process, and I think that there is almost no 
objection whatsoever to that being included again, neither in this 
body nor, as far as we are aware, in the other body. 

Mr. FEIERABEND. If I may, I would also like to respond to that. 

Mr. ANDERSON. Yes. 

Mr. FEIERABEND. The National Wildlife Federation, although op- ~ 
posed to amendments, supported these proposed amendments last ; 
year. If the amendatory process is opened, we would again support 
these provisions as well. 

Mr. ANDERSON. Another question that doesn’t really relate di- | 
rectly to California, but I seem to get an awful lot of mail on it 
regards legislation has been introduced that would prohibit the im- 
portation of Australian kangaroos or products made from them. 
Judging from the volume of correspondence that the subcommittee 
has received, there appears to be a great deal of interest in this leg- 


islation. 
Do any of you have any specific position on that? 
Mr. FEIERABEND. We don’t, sir. 
Mr. ANDERSON. All right. 


Mr. FIrzGERALD. I would just commend the committee’s attention 
to the Australians’ own review of that situation. They have found, 
apparently, that that is a very poorly managed hunt, and the com- 
mittee may want to look at the data that they looked at and look 
at the conclusions that they reached. Thank you. 

Mr. ANDERSON. Mr. Fitzgerald: What specific actions have been 
taken, in your estimation, to develop recovery plans for the right 
whale and the humpback whale? 

Mr. FITZGERALD. The National Marine Fisheries Service is in the 
process of developing those plans, largely due to the pressure and 
the resources provided, specifically earmarked by the Congress for 
that, and the threat of litigation from a number of groups who 
work in those areas. 


Mr. ANDERSON. I think I have one more if my time has not run 
out. 


Mr. Stupps. Well, you’re doing all right. 
Mr. ANDERSON. You gave me these questions, I’]l say, sir. [Laugh- 
ter. | 


Mr. Stupps. I disclaim responsibility for the kangaroo one. I am 
attempting to trace that at the moment. [Laughter.] 

Mr. ANDERSON. My last one is that Mr. Stenholm testified this 
morning in support of the construction of the Stacy reservoir dam 
in Texas. Now, Mr. Dunkle’s testimony indicates that the Service 
has taken a hard look at mitigation options and has found ways to 
allow for the construction of the dam while providing for the con- 
servation of the threatened Concho water snake. 


Would any of you care to respond to the comments made on this 
issue? 


Mr. FITZGERALD. I would be glad to. 
Mr. ANDERSON. Mr. Fitzgerald. 
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Mr. FITZGERALD. In May of 1986 the Service issued a conferral 
opinion, a preliminary biological opinion, that that dam would 
jeopardize that threatened water snake and that there were no al- 
ternatives that they had been aware of or apprised of that would 
avoid that jeopardy, and advised the utility to seek other sources of 
water. Several were suggested. 

Since then, pressure was brought to bear on the Service and on 
the Corps of Engineers to develop ways to provide both the Concho 
water snake and that particular dam. In our notes, secured 
through a Freedom of Information Act request, we understand it 
was basically a preordained conclusion they were instructed to 
reach. They reviewed the data, came up with new analyses, and de- 
termined that despite the elimination of 76 percent of the remain- 
ing snakes and half of its habitat, that that population would not 
be jeopardized. 

The herpetological community is rather upset, to say the least. 
But this is one instance where the biologists may not have won. 

Mr. ANDERSON. Thank you. 

Thank you, Mr. Chairman. 

Mr. Stupps. Thank you very much. 

We will not inquire, at least not at this time, which one of you 
just might be responsible for the mail to which the gentleman from 
California refers. [Laughter.] But it is a very effective one of you, 
whoever it is. [Laughter. } 

I also just want to thank you individually and the organizations 
which you represent for the work you have done over the years in 
helping this Congress do what it does not do best, which is think 
and reflect, much the way the gentleman from New York was re- 
ferring. It’s not an easy thing to do in this life of chaos. You can be 
very proud of the role you have played over the years. 

I thank this panel. 

We will recess until 1:30, when we will resume with panel four. 
The subcommittee stands in recess. 

{Whereupon, at 12:42 p.m., the subcommittee was recessed, to re- 
convene at 1:30 p.m., this same day.] 


AFTERNOON SESSION 


Mr. Stupps. The subcommittee will come to order. 

We will begin where we left off this morning. But before doing 
that, I would like to offer subcommittee members the opportunity 
to make any brief statements they might wish to make regarding 
the primary subject of this afternoon’s session, which is the 
shrimp-sea turtle controversy in the Gulf of Mexico. 

The gentleman from Louisiana. 

Mr. Tauzin. I thank the chairman. And I will be brief, Mr. 
Chairman. 

Just last week, some 5,000 representatives of the shrimping in- 
dustry in Louisiana and some from Texas gathered in my home- 
town of Thibodaux, protesting this proposed regulation called 
“TED’s.”’ 

Now, the protest is mainly aimed at the unscientific basis upon 
which the regulations are proposed. Today at these hearings we 
hope to ask some of the questions regarding this negotiated agree- 
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ment and the scientific basis or lack thereof from which the TED’s 
recommended proposal has now emanated. 

Five thousand shrimpers in my hometown meeting to protest a 
regulation, five thousand families, concerned that this regulation, 
not based upon scientific data, may in fact damage not only their 
chance to survive economically, but destroy a family resource, a 
family tradition in shrimping in the Louisiana Gulf Coast. 

This is of serious concern, enormous concern to the people I rep- 
resent along the Gulf Coast o Louisiana, and I am sure to the 
people along the Gulf Coast of Texas. We want some very good an- 
swers and some very clear answers on this negotiated agreement. 
We hope this session gives us a chance to explore whether in fact 
this has been a scientific recommendation or one perhaps negotiat- 
ed with a lack of scientific evidence to back it up. We will look for- 
ward to the testimony of the witnesses today regarding that specif- 
ic objective. 

Thank you, Mr. Chairman. 

Mr. Stupps. I thank the gentleman. What is the population of 
Thibodaux? 

Mr. Tauzin. The total population of Thibodaux is something like 
about 18,000. 

Mr. Stupps. I see. I get the picture. 

_ Mr. Tauzin. So we almost doubled the population in one meet- 
ing. 

Mr. Stupps. The gentleman from Texas? 

Mr. Ortiz. Thank you, Mr. Chairman. I want to thank you for 
inviting a panel of witnesses to the hearing today to discuss the 
proposed National Marine Fisheries Service regulations on turtle 
excluder devices, commonly called TED’s. I believe that this is a 
very timely hearing and one that is important not only to the 
shrimping industry but also to those concerned with the continued 
survival of the endangered sea turtle. 

I particularly appreciate your inviting my constituents to testify, 
and I would like the subcommittee to join me in welcoming Mrs. 
Margie Grunert, from Port Isabel, Texas. Mrs. Grunert is the chair- 
man of the Texas Shrimp and Sea Turtle Survival Coalition, which 
represents over 600 shrimpers. 

Also, I want to welcome Mr. Julius Collins, of Brownsville, and a 
member of the Gulf of Mexico Fisheries Management Council, and 
a member of the board of directors of the Texas Shrimp Associa- 
tion. He is accompanying Ralph Rayburn, the executive director of 
the Texas Shrimp Association. 

Mr. Collins and Mrs. Grunert have both tested the TED’s on 
their boats, a fact that should be helpful to the subcommittee in 
considering this issue. 

I welcome all of you as well as the other members of the panel 
and look forward to hearing from you this afternoon. 

As we all know, there are five species of sea turtles which are 
found in the United States, and all of them are listed as either a 
threatened or endangered species. Under the authority of the En- 
dangered Species Act, NMFS has issued proposed regulations re- 
‘quiring the use of TED’s by certain shrimpers. 

The shrimpers in my congressional district as well as along the 
entire Gulf of Mexico are concerned about the potentially devastat- 
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ing impact this regulation could have on their industry. As a sup- 
porter of the reauthorization of the Endangered Species Act, I 
share the shrimpers’ concern about the impact of this law on the 
Gulf shrimping industry. The southeast shrimping industry is the 
most valuable in the United States and an important economic con- 
tributor to coastal communities all along the Gulf and south Atlan- 
tic coasts. I believe that the concerns of the shrimping community 
should be examined by the members of this subcommittee, and am 
soyeciae that a portion of this hearing has been dedicated to that 


purpose. 

I must admit that at this time I do not support the proposed reg- 
ulations requiring TED’s use by shrimpers. I have many concerns 
about the research on TED’s, the data used to support the need for 
TED’s, and the availability of TED’s by the July 15 deadline. 

Furthermore, I am not convinced that requiring shrimpers to use 
TED’s is the best and most cost-effective way to save the endan- 
gered sea turtle population. I have many questions for all of the 
witnesses, and I look forward to hearing their testimony. 

Mr. Chairman, I again thank you very much for providing this 
avenue so that we can air the concerns of my constituents. 

Mr. Tauzin. Would the gentleman yield just a second? 

Mr. Onrtr1z. I do. 

Mr. Tauzin. I neglected to thank the chairman, and I want to 
thank him particularly for centering some attention of the commit- 
tee hearings on this particular item. Tonight, in another town adja- 
cent to—— 

Mr. Stupps. Not again? 

Mr. Tauzin. In Homer, LA, there is another hearing on this reg- 
ulation, and many of the same fishermen that were gathered in 
Thibodaux out are meeting tonight. I am sending word to them of 
your interest in allowing this hearing to focus on this particular 
question, Mr. Studds, and I want to thank you personally for that. 

Mr. Stupps. Well, I think I appreciate that. [Laughter.] 

I would make one plea, as I do my own self-education process 
here, and that is that if you could put your heads together and try 
to come up with a better acronym. I keep thinking I am hearing 
reference to my senior Senator, and this upsets me a great deal. 
{[Laughter. } 

Mr. Tauzin. Nobody has recommended putting him in a net, 
have they? (Laughter. ] 

Mr. Stupps. Never mind. [Laughter. ] 

He and I are the only two people who are not seeking higher 
office at the moment in the Congress. Laughter.] We may be the 
only sane ones. 

I understand that the distinguished, almost unbelievably distin- 
guished, gentleman from North Carolina would like to address the 
subcommittee for a moment. I don’t know whether the gentlemen 
represents shrimp or turtles, but I can’t tell him how welcome he 
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STATEMENT OF HON. CHARLES ROSE, A U.S. REPRESENTATIVE 
7 FROM NORTH CAROLINA 


Mr. Ross. Thank you, Mr. Chairman. I represent both, and in my 
district, which is the coast of North Carolina, the southeastern 
coast, we have a very beautiful island called Bald Head Island that 
has a nature conservancy that has as one of its very important 
projects the preservation of loggerhead turtles. I have actually 
been out there with them when they take turtle eggs and replace 
them in higher ground, cover them so oppossum or squirrels or fox 
couldn’t get to them. That has become a very popular pasttime and 
a very worthwhile effort in our district. 

I also have literally hundreds of shrimpers, and one of the oldest 
and wisest shrimper friends of mine talked with me yesterday, and 
he had just a few observations about this. He observed that Con- 
gressman Walter Jones had allowed as how he didn’t mind these 
regulations as long as they were outside of the inland waterway 
and he observed that being as how all of his shrimping was inside 
the Pamlico Sound, he thought that was a very nice position for 
him to take. 

But in our area, most of the shrimping is outside the shore, not 
in the inland waterway. His observation was simply that in the 33 
years that he has been a shrimper, he said, “I have caught hun- 
dreds of turtles but I have only thrown back two that were dead.” 

Now, you might have all kinds of humane problems with drag- 
ging turtles from miles and miles and hours and hours, but he has 
actually been using the suggested net trap, and he says that the 
shrimpers in our area would feel very comfortable with using the 
device if it was limited to June and July, but that they wanted 
some consideration given to not having it a requirement year- 
round. That’s the only thing I wish to come here and say. 

I realize that there are national policy issues here. I support your 
effort to renew the Endangered Species process, and I salute you 
for the fine work that this subcommittee does. If there is an imple- 
mentation, if there can be some regional regulations written, if 
that can factor in as a compromise somewhere along the way, I 
would urge that at least somebody give that some thought. 

Thank you very much, Mr. Chairman. 

Mr. Stupps. I thank the gentleman. 

While we are seeking for a new acronym, what did the gentle- 
man say was the name of that island? 

Mr. Rose. Bald Head. 

Mr. Stupps. That’s what I thought. Well, we can continue 
searching for new names generally. 

Mr. Rose. Thank you, Mr. Chairman. 

Mr. Stupps. I thank the gentleman. 

Let us go then to our panel, and let us proceed as we did this 
morning. We will recognize each of you for a maximum of 5 min- 
utes for your oral presentation. Your written statements will 
appear in full in the record, and we will take you in the order in 
which you appear on the list, starting with Mr. James Douglas, of 
the National Marine Fisheries Service. 

Mr. Douglas. 
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STATEMENT OF JAMES E. DOUGLAS, ACTING DEPUTY ASSISTANT 
ADMINISTRATOR FOR FISHERIES, NATIONAL MARINE FISHER- 
IES SERVICE. 


Mr. Douctas. Thank you, Mr. Chairman. Mr. Dunkle received 
such goodwill from the panel this morning in this seat, I hope he 
hasn’t used it all up, I will say that. 

My written testimony is before you, and due to the compressed 
time schedule, what I would like to do is merely summarize that at 
this time. 

The written testimony is replete with a lot of data because I rec- 
ognize, as Mr. Tauzin and Mr. Ortiz have said, that that is the in- 
formation they are seeking. Five species of sea turtles that are 
listed as endangered or threatened are caught in shrimp trawls in 
our southeastern United States. These are the loggerhead, Kemp’s 
ridley, green, leatherback, and hawksbill. 

ased on observe data, NOAA estimates that annually 47,900 of 
these turtles are inadvertently and incidentally caught and that 
over 11,000 of these die. Loggerheads represent about 90 percent of 
that total, and the Kemp's ridley represents 6 percent. Now, the 
Kemp's ridley is probably the most critically endangered species. 
Its nesting numbers have dwindled from an estimated 40,000 in one 
day in 1947 to an annual estimate of 572 in 1986. An estimated 767 
are killed each year by shrimp trawling in the southeast. 

Beginning in the late 1970’s, NOAA began research to develop 
gear that would release turtles but yet not affect the shrimp catch. 
By 1981 NOAA had produced the turtle excluder device, or what 
we're calling the TED. Tests show that it will release over 97 per- 
cent of all turtles encountered and did not affect the shrimp catch. 

Subsequent testing showed that the TED released large amounts 
of other unwanted components of the by-catch such as sharks and 
rays, jellyfish, horseshoe crabs, and other debris. NOAA continued 
to refine the TED to make it more acceptable to the shrimpers. The 
TED was made smaller, lighter, and collapsible so it could be han- 
dled easier on the deck. 

With all these factors going for it, NOAA felt that the TED 
would be warmly embraced by the shrimpers. In 1983 NOAA began 
an educational program to encourage voluntary usage. This pro- 
gram included providing prototypes to shrimpers who wished to try 
ee Despite these efforts, very little voluntary usage has oc- 
curred. 

It should be noted that NOAA is not the only player engaged in 
TED research and design. Several State Sea Grant programs as 
well as private parties are also in the pursuit of a workable TED, 
and presently we know of at least three other designs that perform 
very well. 

In August 1986, Under Secretary Calio met with representatives 
from the environmental community and the southeastern shrimp 
industry, where they reviewed potential regulations. Neither side 
was happy, but both agreed to work with NOAA to develop accept- 
able regulations. 

Shortly thereafter, the Center for Environmental Education 
served notice on the Secretary of their intent to sue under the En- 
dangered Species Act. This requires 60 days’ notice to be given, and 
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Dr. Calio decided to use this time to seek a negotiated set of regula- 
tions. 

Six representatives from each side agreed to undertake these ne- 
gotiations, and NOAA agreed to supply all the data available in its 
files. After four negotiating sessions of several days’ duration each 
at different locations in the southeast, the group concluded with an 
agreement, and the proposed regulations that are now being pub- 
lished accurately capture that agreement. 

Now, 11 of the 12 negotiators signed the agreement, but at this 
time three of the industry groups that were directly represented, 
including the one that didn’t sign at the negotiations, have gone on 
record as opposed to the proposed regulations. 

The details of the regulations are quite complex, but in quick 
summary, nets of less than 30 feet are generally exempt providing 
no one is using more than two such nets; rock shrimp and royal 
red shrimp fishermen are exempt; there are four designs of TED’s 
that are certified for use; there is a protocol for certifying addition- 
al TED’s if someone comes up with a better design; the use of 
TED’s is required in various areas during various seasons with var- 
ious beginning dates from Cape Canaveral north to Ocracoke Inlet, 
around the Florida keys, and from Mobile Bay westward to the 
Texas-Mexico border. 

Page 13 of my written testimony has more details on those re- 
quirements if you would like to refer to it. 

The regulations also announce an enforcement policy that pro- 
vides protection for any shrimper fishing in accordance with the 
regulations if a sea turtle is then accidentally taken. 

I think NOAA would be remiss if it didn’t point out, as Mr. Ortiz 
has done, that the southeastern shrimp fishery is indeed our larg- 
est commercial fishery in terms of dollar value. 1986 was a record 
year, with landings valued at $617 million. We also estimate that 
ees 17,000 craft operated by over 30,000 fishermen engage in this 

ishery. | 

In a nutshell, Mr. Chairman, NOAA believes it has followed a 
reasonable course in its attempt to comply with what is the law of 
the land, and negotiations certainly seemed the best chance of 
reaching acceptable regulations. 

That concludes my summary, Mr. Chairman, and I will try to 
answer any and all questions as directly as I can. I would point out 
that on the panel, two of the gentlemen were participants and 
principals in the negotiation process, so maybe we can get some an- 
swers there. I thank you, sir. 

[The prepared statement of Mr. Douglas can be found at end of 
hearing. | 

Mr. Stupps. Thank you, sir. 

Next we will hear from Mr. Ralph Rayburn, of the Texas Shrimp 
Association. 

Mr. Rayburn. 


STATEMENT OF RALPH RAYBURN, EXECUTIVE DIRECTOR, TEXAS 
SHRIMP ASSOCIATION, ACCOMPANIED BY JULIUS COLLINS 


Mr. RaysurRn. Good afternoon, Mr. Chairman, and members of 
the committee. My name is Ralph Rayburn. I am the executive di- 
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rector of the Texas Shrimp Association, and I have held that posi- 
tion for 9% years. My background is a biologist with a master’s 
degree in biological oceanography. 

During the last 9'2 years that I have been a principal executive 
officer in our association, I have worked on the issue of turtles and 
shrimpers’ conflicts for at least 9 of those 9% years, and I think 
during that time we have established a record of sincere concern 
over this problem and done everything in our power to help offset 
the conflict that we find ourselves in at this time. 

Within the association we also have helped inform our member- 
ship on what the laws are concerning endangered species, methods 
of resuscitating turtles, the development of the TED, and attempt- 
ing to get the moneys into the State, and have been successful with 
the help of the National Marine Fisheries Service in doing work 
with our fishermen to make them aware of the devices, how they 
can be emplaced in their trawls and doing what we call result dem- 
onstrations on the available devices. 

Still, with all that, as Mr. Tauzin and Mr. Ortiz have indicated, 
there is a major crisis that has developed along the coast of the 
southeast over the proposed rules that were published on March 2. 
I would like to highlight some of those concerns as I understand 
them from the fishermen’s perspective. 

First of all, it is agreed or has been indicated that the major 
problem is over the Kemp’s ridley, which is classified as the most 
endangered of all the sea turtles. The range of the Kemp’s ridley 
estimates are from tagging done at the site of their only nesting 
beach in the world—which is 17 kilometers of beach in Mexico 
about 200 miles south of Brownsville—50 percent of the turtles 
that have been recovered from those tags have been in domestic 
waters and 50 percent have been from Mexican waters. 

So the range of the organism and the impact of looking at re- 
strictive measures on our own domestic fleet when this range is 
known is a great concern to the shrimp fishermen in the southeast. 

As I mentioned, the nesting location is 17 kilometers of beach in 
Mexico. It’s an area that prior to 1977 had been highly poached by 
Mexicans and the recruitment into the fisheries had been virtually 
shut down. The fact that the nesting beach is in Mexico, and while 
the U.S. would seek to have some input as to how Mexico might 
manage it, it still belongs to Mexico and it’s up to them to protect 
it. While they’re protecting turtles on the beach, they still have 
shrimpers operating immediately off the beach when the adult tur- 
tles move offshore after laying their eggs or when the young tur- 
tles move offshore after being hatched in the beaches of Rancho 
Nuevo. So that is a concern for our shrimpers. 

How do we expect to save the ridleys by imposing greater and 
greater restrictions on our own fishermen if Mexico goes unimped- 
ed as far as what they are doing down there or do we only sit back 
and listen to what they tell us they’re doing with no real leverage 
to impose or have them impose the same kind of restrictions on 
their fleet that we are having imposed by the proposed regulations 
that are brought forth. 

I mentioned the years of nonrecruitment into the fisheries. The 
turtle eggs in Mexico are considered aphrodisiacs. The Kemp’s 
ridley is the only sea turtle that nests during the day, so it’s a 
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readily and easily identifiable target for anyone who would seek to 
either capture the adult as she comes upon the beach to lay her 
eggs or to find the nest as the eggs are laid. In both cases these are 
prized possessions in Mexico, and while there certainly has been 
some effort over the past few years to restrict the market channels, 
but still turtle products are readily available in the Mexican 
market and do command a significant price. 

So that is a concern for the fishermen: How do you protect that 
nest; and what if we do use TED’s, we still have the problem of the 
only nesting beach in the world for these turtles is that 17 kilome- 
ters of beach off of Mexico. 

The stranding data was used in evaluating where the most criti- 
cal areas are for use of TED’s. Certainly the data was somewhat 
weak at best. The stranding program is one that has been devel- 
oped since 1980. It is highly dependent on the accessibility of 
beaches. You must be able to drive a pickup truck or a four-wheel- 
drive vehicle down the beach and count the dead turtles that have 
come ashore, and then really what have you found? 

Six to eight months ago, the shrimp industry was blamed for a 
massive turtle stranding in the upper Galveston beach area. There 
were 42 turtles, as I recall, involved in that. The industry was ac- 
cused of carrying machetes in their vessels so they could dismem- 
ber the turtles once they caught them in their nets and stuff like 
that. Well, upon further evaluation by NMFS personnel at the Gal- 
veston lab, it was found that those turtles were—by the best indica- 
tion they could find, the strandings were due to removal of offshore 
oil wells immediately adjacent to that beach. It had nothing to do 
whatsoever with the shrimp fishery. Yet the industry was accused 
of creating that problem. 

I think later that accusation has been retracted, but still it is the 
kind of circumstantial evidence that the industry has had held 
against it for a number of years. 

Again, we think Mexico is a key. Unless this Government is pre- 
pared to provide the kind of leverage that would be needed and the 
kind of leverage that is being used in other cases—for instance, the 
Marine Mammal Act—to ensure that other countries who we have 
to compete directly with in our marketplace, without any encum- 
brance of tariffs or quotas, unless those countries are forced to use 
the same devices where they have the same organism that we are 
trying to protect up here, then you are basically discounting the 
domestic industry and supporting the foreign industry. Certainly, 
we think that is grossly unfair. 

We do want to make a positive effort on this. I think we have 
been positive in the past. We have some positive considerations 
that we have offered to Dr. Calio in our initial response on the pro- 
posed regulations. We don’t want to be totally negative on this. 
We've worked with the environmental community for many years 
on many different efforts, and we hope that this particular crisis 
won’t be the dismantling of that good-faith effort that we’ve had 
for many years on other items. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Rayburn can be found at end of 
hearing. | 

Mr. Srubie Thank you, Mr. Rayburn. 
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Next, Mr. Leonard Crosby, of the Bryan County Fishermen’s Co- 
operative. 
Mr. Crosby. 


STATEMENT OF LEONARD CROSBY, MANAGER, BRYAN COUNTY 
FISHERMEN’S COOPERATIVE, INC. 


Mr. Crossy. Mr. Chairman, and committee, my name is Leonard 
Crosby. I am from Richmond Hills, Georgia, where all the shrimp 
fishing boats visit in the east. I am the past president of the Bryan 
Fishermen's Cooperative and currently serve as general manager. 
The Bryan Fishermen’s Cooperative processes over 20 percent of 
the shrimp catch in Georgia each year. I am testifying on behalf of 
the cooperative, the Georgia Fishermen’s Association, and others 
who depend on the shrimp industry for their livelihood. 

We are concerned about the proposed regulations that would 
force shrimp fishermen to install turtle excluder devices, or TED’s, 
in the nets. I was one of the six industry members in the mediation 
team formed by NOAA to develop a solution to the problem of inci- 
dental catch of threatened and endangered species of sea turtles in 
the shrimp trawl. I endorse the proposed regulations, subject to 
public comment, which would make it mandatory to use TED’s in 
the south Atlantic waters at different dates and in different areas. 
I endorse it with a great deal of reservation. But faced with the 
possibility of closure or mandatory yearround use of TED’s, I felt 
we had little choice. 

I want to share my reservations with you, and I appreciate this 
opportunity to testify. 

First, I want you to know that we support the Endangered Spe- 
cies Act and agree with its basic philosophy. We believe in protect- 
ing fish and wildlife species for the benefit and enjoyment of future 
generations. But the measures that are taken to protect these spe- 
cies for the future must take into account the needs of today’s citi- 
zens. 

We recognize that some turtles drown from being caught in 
shrimp nets, but we also know from published reports and observa- 
tions that many sea turtles die under wheels of automobiles on 
beach roads after being distracted by bright lights along the sea- 
shore. We have read of thousands of sea turtles dying from explo- 
sive charges used to demolish old oil rigs in the Gulf of Mexico. We 
know that there has been widespread destruction of nesting habitat 
by beach development. We also know that consumption of turtle 
meat and eggs by humans in other countries are common. It is dif- 
ficult to understand why the shrimp fishermen have been singled 
out as the main cause of sea turtle mortality. 

I hope that the organizations concerned with the turtle mortality 
do not place restrictions on the shrimp industry simply because it 
is easily identifiable. I hope that they will make an effort to impose 
equally restrictive measures on other activities that contribute to 
the problem. 

The TED has been renamed the “trawling efficiency device” by 
the National Marine Fisheries Service because it is supposed to 
shoo jelly balls, horseshoe crabs, and trash fish out of the net with- 
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out losing shrimp. If these devices are so efficient, we would be 
foolish not to be using them. 

The truth of the matter is that the TED is not perfect. Some 
shrimp are lost because they go out the same hole that lets the 
turtle and trash out of the net. When we are facing high fuel costs, 
skyrocketing insurance costs, lower prices caused by imported 
shrimp, every pound of shrimp we lose represents about $5. This 
additional burden could mean the difference between going bank- 
rupt or saving or staying in business. 

Nevertheless, we are prepared to use the TED in an effort to 
reduce the risk of drowning turtles. However, there is a great need 
to understand that sea turtles do not occur everywhere and at all 
times of the year. Mandatory use of TED’s at all times in all areas 
will be counterproductive because it will result in unnecessary 
ri to the shrimp industry and the benefits do not warrant 
them. 

I personally believe that in the long run education and improve- 
ment in gear technology would solve the problem, the turtle prob- 
lem, far more effectively than the proposed regulations for manda- 
tory use of TED’s. 

Working with the National Marine Fisheries Service and the 
Georgia Seagrant program, shrimp fishermen in Georgia have 
taken: an active role in reducing turtle mortality and in developing 
alternatives to the National Marine Fisheries’ device. 

The Georgia TED is far less bulky, less dangerous to the safety of 
the crew, and cheaper than the National Marine Fisheries’ TED. 
Trials carried out by Georgia Seagrant college program shows that 
the Georgia TED is equally effective in letting turtles out. We need 
the flexibility to select the TED most suitable for local fishing con- 
ditions and minimize danger to the crew, to minimize the capture 
of turtles, and to minimize the loss of shrimp. 

While this seems to be appropriate for the Kemp’s ridley turtle 
to be on the endangered species list, there does not seem to be sig- 
nificant justification for the loggerhead sea turtle to be on the 
threatened species list. It will improve the credibility of the Endan- 
gered Species Act if evidence could be provided to convince people 
that the loggerhead indeed deserves to be on the threatened species 
list. Right now it is a lot easier to put a species on the endangered 
species list than it is to remove one. There is a need for a simpler 
mechanism to enable a species to be removed from the list. 

The shrimp industry wants to do its part to reduce turtle mortal- 
ity. We ask for reason and understanding and more time to give 
voluntary efforts a chance to work. Some individuals and organiza- 
tions think that we have had plenty of opportunity, but they do not 
realize the scope of the problem and the length of time it takes for 
the educational process to work. You can not make sweeping 
changes overnight in a fishery that is the most valuable fishery in 
the United States, a fishery that ranges from Texas to North Caro- 
lina, a fishery that involves boats ranging from 35 to 100 feet in 

length and a fishery that operates inshore and offshore. 
~ We can solve the problem much easier if we work together as 
partners rather than as adversaries. 

Thank you for the opportunity to testify. 

Mr. Stupps. Thank you very much, Mr. Crosby. 
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Mrs. Margie Grunert, chairman of the Texas Shrimp and Sea 
Turtle Survival Coalition. 
Mrs. Grunert. 


STATEMENT OF MARGIE GRUNERT, CHAIRMAN, TEXAS SHRIMP 
AND SEA TURTLE SURVIVAL COALITION 


Ms. GRUNERT. Good afternoon. I am Margie Tower Grunert, 
chairman of the Texas Shrimp and Sea Turtle Survival Coalition, a 
group of 600 shrimp producers, captains, and crew from Texas as 
well as others interested in sea turtle survival. 

We feel we are on the threshold of a new concept here, the man- 
agement of endangered species. We have determined that the main 
factor affecting the Kemp’s ridley is one totally out of our control; 
that is, what happens in Mexico. Because the Kemp’s ridley nest 
during the daytime, the nesting female and its eggs are highly vul- 
nerable to natural predators such as man, who harvest the adult 
turtle for food, oil, and its skin for luxury products, its shell for or- 
namental objects. 

Japan, for example, buys 50,000 to 60,000 thousand skins a year 
for manufacture of luxury leather items. Mexico has a protected 
turtle fishery. Turtle skins are for sale in border cities, and turtle 
oil as well can be purchased easily in any city. Turtle is commonly 
featured in fine restaurants, especially along the border, where the 
menu caters to tourists. 

To the hungry poor people along the Mexican Gulf Coast, arrival 
of nesting females means turtle meat and eggs for hungry families. 
The event is anxiously greeted by those who wait for the turtles in 
skiffs in the shallow coastal waters and those on the beach waiting 
to harvest the eggs and the nesting adult females. 

Indications also point to another unfortunate consequence of 
man’s attempt to control nature. Because of the change in fishing 
patterns as a result of the Texas closure, shrimp that in earlier 
years would have been harvested in American waters migrate 
south and are now located in the prime area of the Kemp’s ridley 
migration to the breeding and nesting grounds. Mexican vessels are 
now working that area heavily when the turtles are at their most 
vulnerable. As Jack Woodie, of U.S. Fish and Wildlife Service, told 
ae a ae caught by a Mexican boat goes in the pot and not over 
the rail. 

What can we do about this? Industry would lke to see countries 
that do business with us, especially those that compete with us in 
the seafood markets, either initiate conservation measures immedi- 
ately in a joint industry-Government funded program or face stiff 
embargoes to be instituted as an incentive to manage the species 
effectively. 

What about the controllable factors? Two Federal agencies, U.S. 
Fish and Wildlife Service and National Marine Fisheries Service, 
list some 15 causes other than trawl fishing. Several of them, such 
as disturbance of beaches, add up to loss of habitat. Some, quite 
frankly, have to do with economic uses of the Gulf, especially for 
offshore energy production. 

Some, unfortunately, have to do with man’s sloth, such as plas- 
tics thrown overboard by people on vessels, including the U.S. 
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Navy, who throws its garbage over the rail in plastic bags that not 
on strangle and cause turtles to die, but porpoises and whales 
also. 

In consultation with noted turtle expert Dr. Henry Hildebrand, 
we learned that another problem being encountered by the ridley 
is lack of food in the foraging areas. Could this be a result of dead 
zones that are becoming an increasing problem in the northern 
Gulf, where some 100,000 juvenile Kemp's ridleys are struggling 
against the odds? This concerns us, too, because our shrimp cannot 
live in that water either. 

Where does the TED fit into all of this? Our coalition has taken 
a position that we prefer to tackle the overall problem that faces 
the turtle and to concentrate on enhancement of his chances to live 
out his life and reproduce. We feel that it 1s unfair to single out 
just one cause when we have yet to develop a management plan 
which prioritizes the mortality causes. Rather, we feel that the 
TED is a bandaid on a tourniquet case. 

In addition, the TED might save a few more ridleys, but it dooms 
another endangered turtle, the leatherback, to certain death due to 
its average size of 1,000 pounds and his ferocious nature and 
tender, leatherlike covering. He will surely beat and tear himself 
to pieces, dying a horrible death in a TED from which he is too 
large to escape. 

The TED will also help the incidental bottom sweeping that the 
standard rig now does, which removes one of the turtle’s major en- 
emies—plastic bags and sheets—from his environment permanent- 
ly. 

"In conclusion, we feel that in an expanded captive breeding pro- 
ram, because of better nutrition and excellent care, turtles can be 
icine eggs at 5'2 years of age. Their healthy offspring can then be 
returned to the wild, giving new vigor to the species. Headstart 
must be expanded and given priority funding instead of living on a 
shoestring and fighting for existence year to year, unable to make 
long-term-range plans. 

The Endangered Species Act management plan must include 
comprehensive participation of industry in all turtle releases, com- 
prehensive resuscitation and rescue procedures, evaluate and prior- 
itize all mortality factors, address all users who contribute to mor- 
tality fairly, and offer enhancement options, including action pro 
grams and funding alternatives. 

We need to abandon the quick-fix mentality. A TED might pacify 
a few who have come to believe that this is the only thing that can 
be done. However, since what we do here and now will affect more 
than the turtle in the future, let’s bite the bullet and make signifi- 
cunt changes in our ways of thinking about the marine environ: 
ment instead of spending another $1.6 million a year to implement 
a regulatory procedure that addresses only one cause of turtle mor- 
tality that isn't even in the top three, if we are honest about 1. 

The Texas Shrimp and Sea Turtle Survival Coalition opposes the 
proposed regulation due to its selective nature and insufficient 
statement of need and inadequate database to justify the imple 
mentation of regulations and the absence of a vehicle for the man 
avement of endangered species, some of which have critical life 
cycle stages outside of the U.S. jurisdiction. 
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Thank you. 

[The prepared statement of Ms. Grunert can be found at end of 
hearing. ] 

Mr. Stupps. Thank you very much, Ms. Grunert. 

Finally, Mr. Michael Weber, of the Center for Environmental 
Education. 

Mr. Weber. 


STATEMENT OF MICHAEL WEBER, VICE PRESIDENT FOR 
PROGRAMS, CENTER FOR ENVIRONMENTAL EDUCATION 


Mr. WEBER. Thank you, Mr. Chairman. Members of the subcom- 
mittee, I wish to thank you for allowing the Center for Environ- 
mental Education to present testimony this afternoon. With your 
permission, I would like to depart from my written statement. 

Over the last 7 years, I have spoken with many fishermen and 
with many people who have spent years studying sea turtles, and 
the only reasonable conclusion of these investigations is that sea 
turtle populations in the United States are in trouble. 

Let me give some examples. The nesting population of Kemp’s 
ridley sea turtles has been reduced by 99 percent in our lifetimes. 
Although the species’ nesting beach in Mexico has been protected 
for many, many years, the nesting population of Kemp’s ridleys 
has continued to decline at a rate of 3 percent each year in the last 
8 years. Fishermen out of Port Isabel, Texas, used to catch 45 to 55 
Kemp’s ridleys a year. Now they catch one or two. 

Threatened loggerhead sea turtle populations off the Carolinas 
and Georgia are declining at a rate of 3 percent a year also, and 
this decline has taken place despite the efforts of hundreds of paid 
staff and volunteers who walk nesting beaches in the early morn- 
ing hours and protect loggerhead nests from poachers and preda- 
tors. 

I am not here to ask that sea turtles be preserved simply as valu- 
able museum pieces. In the recent past, these animals supported 
and nourished many people. I would like to submit for the record 
excerpts from a report describing turtle fisheries in the United 
States. As recently as 1970, more than 400,000 pounds of green 
turtle were landed in Florida alone. In 1974, only 9,200 pounds of 
green turtles were landed in Florida, and these were caught entire- 
ly in otter trawls. Though there is no legal fishing for sea turtles in 
the United States now, we are just as surely driving them toward 
extinction by fishing for shrimp. 

We can end the drownings of turtles in shrimp nets. Turtle ex- 
cluders exclude turtles. By using turtle excluders, the shrimp fleet 
can remove the gravest remaining threat to Kemp’s ridley and 
other sea turtle populations. 

The Federal Government has spent years and millions of dollars 
coming up with a solution to a problem that is really the shrimp 
fleet’s problem. Now, some fishermen say they don’t like the tech- 
nological solution the Government came up with, and they want 
the Government to spend even more money to gain their accept- 
ance. How can they be so brazen as to keep pushing off onto the 
rest of us a problem that they have been ignoring for so long? 
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And now some Gulf fishermen are attacking the agreement nego- 
tiated in good faith by industry and conservation representatives. 
Opponents of this agreement have known of our concern about the 
drowning of sea turtles, have known about the Government's turtle 
excluder for years. It was only when the Center for Environmental 
Education prepared to file a lawsuit that these fishermen decided 
to sit down with us. 

Now, they are reneging on a commitment made to Commerce 
Undersecretary Calio upon which our presence at the negotiations 
was predicated and are sowing dissension among shrimp fishermen 
by means of disinformation. 

Mr. Chairman, we in the environmental community have worked 
for many years to forge a solution to the incidental drowning of sea 
turtles in shrimp trawls. We have met the shrimp fleet more than 
halfway, but we are now being met with a campaign of disinforma- 
tion. 

One of the most attractive deceptions I have heard is that we can 
rebuild sea turtle populations by raising little turtles and releasing 
them to the wild. Believe me, I can understand how appealing this 
notion is. But I assure you, it only offers us hope. We don't know 
whether it works, and we won't know until a headstarted female 
turtle crawls up on a beach, lays eggs, and the eggs hatch into 
hatchlings that survive in the wild. 

Furthermore, the more one-year-old Kemp’s ridleys we toss into 
the waters of the Gulf of Mexico, the more ridley’s shrimp fisher- 
men will catch—unless they are using turtle excluders. 

Another disturbing piece of disinformation has to do with the 
turtle excluders themselves. The proposed regulations allow use of 
four different excluder designs, two of which weigh less than 19 
pounds and cost less than $2U0 per device. Although opponents of 
the regulation know this, they persist in telling concerned shrimp 
fishermen and the press that turtle excluders weigh more than 40 
pounds and cost $450 each. 

I am concerned about the effects of this disinformation upon the 
review of the proposed regulations. I must ask myself what others 
in the conservation have asked me in the past: what has been 
gained by compromise with the fishermen? If the agreement we ne 
gotiated in good faith dissolves because of disinformation, the 
answer is that there is nothing to be gained by compromise, there 
is nothing to be gained by seeking the middle ground. 

I and other conservationists will have to ask what has been 
gained in the last seven years while we have negotiated, while the 
nesting population of Kemp's ridley sea turtles has declined an- 
other 20 percent. 

Would conservation have been better served by seeking to close 
the shrimp fishery years ago? I still don't think so. 

But now, the choice before us is clear. We can choose to risk the 
extinction of sea turtle populations that were once commercially 
abundant, or we can require TED’s in some areas at some times 
and rebuild these populations over the next several decades. 

Mr. Chairman, members of the subcommittee, I ask for your sup 
port in this endeavor. Thank you for listening. I will be happy 
answer questions. 
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[The prepared statement of Mr. Weber can be found at end of 
hearing. | 

Mr. Sone Thank you very much, sir. 

We are going to have to break in a moment for two votes on the 
floor. Prior to that, the gentleman from Georgia has asked that he 
be recognized out of order in view of the fact that he has to go to a 
celebration in Savannah. (Laughter. ] 

I am going to recognize him notwithstanding the outrageous as- 
sertion that said celebration is the largest such in the country. 
([Laughter.}] Besides, my mother is a Murphy. 

The gentleman from Georgia. 

Mr. Tuomas. I am glad to hear that, Mr. Chairman. My grand- 
mother was a Murphy as well. [Laughter. ] 

Since we can always take a little poetic license here in this com- 
mittee, anytime at the Federal level, I still do lay claim to the fact 
that Savannah claims to be at least the second largest St. Patrick's 
Day celebration in the country. 

I am very glad to see my good friend Mr. Leonard Crosby here 
testifying before this committee today, and I have to say that I 
think your testimony to me really set the course for what I think is 
good common sense and reason in your statements that we have 
been willing to go along with the inquisition into the possibility of 
requiring turtle excluding devices, but being sensible about it and 
wanting to be part of an overall effort. 

On my own Georgia beaches there at Cumberland, one of our na- 
tional seashores, I have been there on three different seasons now 
with the turtle tagging teams, tagging loggerhead turtles, and I see 
there on the beach the plastics that come ashore. We are dealing 
with that as a separate issue here, hopefully, here in this commit- 
tee, I hope sometime within this calendar year, something to try to 
address that issue. 

But also, there are issues of situations of predation on the nest- 
ing turtles on the beaches where raccoons and other animals have 
absolutely played havoc with the turtle population on the beach. 

So I think both the testimony of Ms. Grunert and of Mr. Crosby 
made us very much aware of one issue that we all need to keep in 
mind: that, sure, we can go out there because shrimpers are acces- 
sible to where we could impose regulations if we chose to do it, but 
we are missing a lot of other issues that are just as important in 
the turtle population as is the damage that might be done, the inci- 
dental entrapment of turtles in nets. 

When you look at the predation rates, if you go and work with 
some of these turtle teams and see what’s happening to the turtles 
on the beaches, the lights, these other issues, they are just as im- 
portant as well. And I don’t think anybody can give information 
that is really refutive of that. 

But I want to ask a couple of specific questions, if I can, hurried- 
ly. There has been developed on the Georgia coast by a Georgia 
shrimper and fisherman a device called the Georgia jumper. When 
you hang that device up there—and I wish everyone on this com- 
mittee could see the two of them, one of them up there next to the 
NMFS device, which is now one of the accepted devices—you see a 
sae simple, a very safe, and a very efficient TED that can he 
pulled cheaply. It extrudes turtles, it catches shrimp, a-~" 
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really to me quite an analogy to this very complex, heavy, danger- 


ous, expensive device that NMFS has ruled as the accepted device 
at this time, or one of the accepted devices. 

So I hope that everyone involved in this issue will look at these 
two devices and see what common sense and reason can bring and 
a little good Southern ingenuity, I might add there, Mr. Crosby, 
that came to bear in developing. 

So I want you to know that as one member of this committee I 


_ am committed to seeing that at least if devices are finally required 


and the debate leads us to that, that we are going to have some 
alternatives and that we’re doing to look at simple solutions and 


_. those that work as well. We have the Georgia testing done aboard 


the Georgia Bulldog, done by the Sea Grant system there under Dr. 


- Chen, which shows, I think his evidence will convince all, that it is 


just as acceptable a device. 
But, Mr. Crosby, I want to thank you for your testimony, and I 


_ think all of you here have done a great job, and I hope out of this 


debate comes good common sense and reason so that we can accom- 


_ plish our goal without imposing any unrealistic restrictions. 


I yield to the gentleman, Mr. Douglas. You seem to have some- 
thing, and I have just a second. 

Mr. Douatas. Yes, Mr. Thomas. In order to make sure that this 
hearing does not foment disinformation, the Georgia jumper is one 
of the four certified TED’s that available to the shrimpers to use 


under the proposed regulations. 


Mr. THomas. Right, sir. Well, I hope my comment—I certainly 
was aware of that, but I wanted us to be sure that if we go toa 
final stage of writing regulations here, that we do give that lenien- 
cy. 
Mr. Douatas. I am not a shrimper, but I have a sneaking suspi- 
cion if I were and were forced to use one, that probably would be 
my choice. 

Mr. Tuomas. Thank you for your endorsement, Mr. Douglas. 

Mr. Stupps. The Chair, reeling though he is under the twin con- 
cepts of Southern St. Patrick and Southern ingenuity, is going to 
adjourn. We have either one or two votes, and we will resume im- 


- mediately after the final vote, probably in approximately 15 min- 


utes. 

[Recess. ] 

Mr. Stupps. The subcommittee will come back to order. 

Thank you for my button. Anyone else who wants to contribute 
buttons may do so. The friendly shrimp boat shaking hands with 
the turtle I thought was sort of nice. [Laughter. ] 

Mr. Douglas, are we all here? OK. Let me start with some ques- 
tions, if I may, and then we will turn it over to our friends from 
the Gulf. | 

There have been concerns raised, as you very well know, toda 
that, among others, that sufficient evidence does not exist to tie 
significant sea turtle mortality to shrimp trawling. How confident 


are you in the studies that make that correlation? 


Mr. Douctas. Mr. Chairman, we are reasonably confident. There 
is a variety of data that are used and were used during the course 
of the mediated negotiations that we believe indicate the impact of 
shrimp trawling on turtle catch and turtle mortality. 


(Go gle 
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I would have to say that the hardest data that we have on that 
are the observer data. Basically, that involves some 27,000 hours of 
observer data through three projects when NMFS observers were 
actually on commercial shrimp boats and actually calculating the 
number of turtles that were captured. 

Our scientists and statisticians took that data and statistically 
extrapolated it into the figures that are in my testimony as to the 
estimated total amount of turtles that are captured in both the At- 
lantic and in the Gulf, which came up to over 47,000 with over 
11,000 of them dying. 

We have that data broken down by the Atlantic and by the Gulf 
and by the five different species, percentages, almost any way you 
want it. But in my opinion, I don't believe we can escape the fact 
that that is observer data, appropriately statistically handled, and I 
oe is conclusive of the impact of the shrimp trawling on the tur- 
tles. 

There are other data such as strandings data that are somewhat 
circumstantial because it is admitted that no one knows, when you 
see a turtle that’s dead on the beach, necessarily how it died. Some 
attempts have even been made to try to do autopsies on those tur- 
tles to try to figure out how they might have died. To date, I think 
you can say that there has been very little success in that regard. 

Nevertheless, one can look at strandings data and show during 
the periods of the highest numbers of strandings that that corre- 
lates very well with the highest times during which shrimping is 
occurring off those areas. 

Again, I would not debate at all with anyone that said that it 
was circumstantial evidence. 

There are other projects that were not conducted by NOAA that 
are noted in my written testimony that ple have done both in 
the Gulf and in the South Atlantic that alee relate turtle mortality 
to shrimp trawling. We believe there is a substantial amount of 
data ae evidence that begins to zero in on the impact of shrimp 
trawls. 

Mr. Stupps. In connection with one thing you just said, in Ms. 
Grunert’s written testimony there is the following statement, and I 

uote, “It has been noted by both NMFS and the shrimp industry 

t the highest incidence of turtle mortality coincides with the 
leorest point of fishing effort in the Gulf of Mexico.” 

How do you reconcile that statement with the correlation drawn 
between shrimp fishing and turtle mortality? 

Mr. Doua.as. Mr. Chairman, I would have to go back and look at 
what Ms. Grunert is talking about and talk to my scientists. I can’t 
respond to that specific a question. 

Mr. STUDDS. Did I take that out of context, Ms. Grunert, or can 
you put it in context so that he might be able to respond? 

Ms. GRUNERT. I don’t have the particular data supporting that 
particular statement with me, but I can get it within a couple of 
days. 

However, I was looking on the observer catch report here on 
Kemp's ridley in the Gulf of Mexico from 1973 to 1984. There were 
actually during that time period only six Kemp’s ridleys caught in 
that observer catch report. I understand four of those were re- 
leased alive. 
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Also, in reference to the stranding, on how they can or cannot be 
associated with the shrimping industry, I have an article here from 
Offshore, November 19586, and I would like to read you a quote: 
‘The curtailment or reconsideration of the use of explosives follows 
the die-off of 138 endangered sea turtles, 17 pre-born porpoises, and 
other assorted marine life off the upper Texas coastline earlier this 
year. 

I understand Greenpeace has been trying to get information on 
rig removals. I have a partial list of the rigs removed in the last 2 
years. All 150 removals, all but 23 were inside of 60 fathoms. | 
think that will show—I mean, 60 feet, I am sorry, 10 fathoms. 

Also, in Michael Weber's booklet ‘‘Beach Buddies,” he talks in 
here about other causes of turtle mortality which is one of the 
things that I have requested on research is a correlation between 
marine mammal strandings and turtle strandings because people 
know that the dolphins do not die in shrimp trawls. When both of 
these show on the beach at the same time, there is another cause. 

Mr. Weber's book refers to causes of mortality in turtles, debris 
items such as fishing nets, monofilament fishing lines, plastic 
strapping bands, and ropes, plastic onion sacks, tar balls that seal 
their mouths shut. Other turtles in Texas have been found to have 
ingested tar, plastic bags, pieces of plastic bottles, parts of beer 
cans, and even a milk carton. 

I would like to request that all turtles, no matter what condition 
they are in, at least have their stomachs opened to examine con- 
tents. 

Mr. Stupps. OK. I just wanted to focus on that apparent contra- 
diction between what the two of you were saying. You may want to 
go back and look at vour respective data. 

Before we get into a complete melee here, Mr. Douglas, there 
have also been statements, as you very well know, that the use of 
these devices—and I am still searching for a better acronym. there 
is a contest going up here—will significantly reduce the catch of 
shrimp. How confident are vou in your evidence or your contention 
that shrimp loss is not associated with the use of whatever we fi- 
nally call these things? 

Mr. DotGuas. Yes, sir. Let me take a moment to characterize ba- 
sically what we do when we test the TED’s. First of all, the TED 1s 
tested for turtle exclusion in the Cavaneral ship channel, not else 
where. The reason for that is that that is the one place that we 
know, particularly during certain times of the vear, you can go and 
encounter enough turtles to get a statistically valid comparison 
tween one net with a TED and one net without a TED. 

To do that elsewhere, to gain or catch enough turtles in the non- 
TED net so as vou feel like you have a statistically valid test. 
would take an extremely long period of time. So that is one test 
that is done. 

The second test, and what I think most people are concerned 
about, Is shrimp retention. That was done by NMFS on the NMFS 
TED—we have not tested the other TED’s: it’s been tested in 4 
couple of other areas by other people—in the offshore areas. off: 
shore waters of almost every State in what we believe are repre 
sentative shrimping grounds. What vou do is put over two nets, one 
with a TED and one without, and tow whatever you think is the 
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required number of tows and begin to count up what the shrimp 
retention and shrimp loss is and compare it. 

For your information, there has been on the present design of 
TED, 3,800 hours of effort testing on shrimp. Incidentally, on tur- 
tles the figure comes out 97.7 percent exclusion; that’s why we’re 
saying, in excess of 97. But in five different tests, the results were 
this: in one of the tests there was a minus 0.8 percent, eight-tenths 
of percent, loss of shrimp. In another test it was plus 7.5 percent. 
In another test it was plus 7.5 percent. 

Mr. Stupps. What is a negative loss? Is that a double negative? 

Mr. DouG.as. Well, minus from zero. In other words, there was a 
loss from—the TED side caught 0.8 percent less shrimp than the 
non-TED side. 

Mr. Stupps. OK. 

Mr. Douc.as. That was minus 0.8, plus 7.5, plus 7.5, plus 5.3, 
minus 1.5 in the five tests we did. 

Now, my statisticians tell me that all of those figures are statisti- 
cally insignificant. By that I mean that this would be within the 
realm of what one might expect is a normal variation between any 
two nets that are being fished. This is why we come up with the 
statement that on our tests there has been essentially no shrimp 
loss. It might even show a shrimp gain. 

That is the best data we have, and that’s what we're relying on. 
There have been some tests in Georgia on all four TED’s. I don’t 
have the results of those with me. There were some tests in South 
Carolina on at least a couple of the TED’s. There will be tests done 
in the inshore waters of North Carolina this summer that they 
have promised us, and this too, we will look at how it operates and 
give you a comparison of shrimp loss or gain or whatever it might 
be between the TED’s in that area. 

And we have just asked LSU through our Sea Grant component, 
not the Fisheries Service, to undertake with the Fisheries Service 
but primarily under the LSU Sea Grant, to test all four of the 
TED's in inshore Louisiana waters. 

The test was scheduled in April however, I must say, Mr. Tauzin, 
that now that we have asked them to test all four, it may take a 
little while longer. But certainly we hope that can get underway 
just as soon as possible. 

So this is the data upon which we are relying when we say to 
you that our tests show no significant loss in shrimp. 

Mr. Stupps. I appreciate that. 

My time has more than expired. 

The gentleman from Texas. 

Mr. Ortiz. Thank you, Mr. Chairman. 

Mr. Douglas, another major concern of mine is testing. I under- 
stand that you are testing for turtle exclusions off Cape Canaveral, 
Florida. However, conditions are not the same in the Gulf. We 
have a trash problem that could possibly change the results. How 
many turtles have been caught in the TED in the Gulf? Can you 
give us an estimate? 

I think that the Florida coastline and what we have in the West- 
ern Gulf are totally different. I think that we have more accumula- 
tion of trash in our part of the Gulf, and therefore you are still 
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trying to compare the figures that you come up with, and all I 
want to know is how many turtles have been picked up. 

Mr. DouGtas. Well, let me go back and explain that in trying to 
determine whether the devices will or will not exclude a turtle, we 
have to go to where we know we are going to get turtles. 1 am not 
a statistician, so I can't really speak to how many tows and how 
many turtles one really has to achieve. But the only place we know 
that we can absolutely count on getting a significant number of 
turtles to make the tests statistically significant is in the Cape Ca- 
naveral channel. 

Mr. Ortiz. So are you trying to tell me now that we don't have 
turtles in the Gulf? 

Mr. DouGtas. No, sir. 

Mr. Ortiz. That's why we don’t need tests? 

Mr. DouGtas. No, sir. But to make it statistically valid—and this 
becomes a very tricky situation—you might have to pull a TED a 
year or more or 2 years in the Gulf because of, admittedly, the in- 
dividual shrimper catches very few turtles in the Gulf. It's just a 
matter of the number of shrimpers and the effort that's out there, 
when you add it up, it becomes a significant factor. 

So in order to get a statistically significant valid test, one would 
just have to pull for a long period of time. That really is econom- 
callv, you know, bevond our capabilities. 

The wildlife experts and the biological experts on turtles clearly 
believe that if a TED will exclude a turtle one place, it will exclude 
a turtle another place. However, I admit, Mr. Ortiz, that if you get 
into an area where you have trash that clogs your TED, you're not 
going to exclude a turtle. No question about that. 

But the shrimper is protected from that if these kinds of regula- 
tions were to go in place because if he’s using a TED in an area 
where a TED ts required and happens to catch a turtle, then he 1s 
no longer subject to the Endangered Species Act. That's one of the 
advantages that I believe the shrimper has. 

Incidentally, it would also follow that if a shrimper were in an 
area where no TED were required and he were without a TED. and 
caught a turtle, he again would be exempted from prosecution 
under the Endangered Species Act. This is one of the critical fac- 
tors of the regulations that | think is undoubtedly a plus factor for 
the shrimper. I hope that explains it. 

Mr. Ortiz. Well, how many have you caught in the Gulf by using 
the TED's? How many turtles have you caught? Can you give me 
an idea, because I go back and I look at vour statement and you 
sav the Gulf of Mexico shrimp fleet project 1973 to 1978 in which a 
total of 2.617 observed trawling hours, you only captured or thes 
only captured three sea turtles. 

Mr. DouGuas. Yes. Let me ask one quick question. 

[Pause | 

Mr. DouGias. The observer data come from three projects There 
was an incidental catch mortality project from 1979 to 191 that 
had 10.905 observer hours and 318 turtles were caught. That is the 
Gulf of Mexico and south Atlantic. If you want that broken down. | 
will have to get that for you a little later as to how many in the 
Gulf and how many in the south Atlantic. 
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Mr. Ortiz. Sure. You could supply that for the record. I will ap- 
preciate that. 

Mr. DouG.as. Sure. 

[The information to be supplied follows:] 


90 


UNITED STATES DEPARTMENT OF COMMERCE 


Wational Oceanic and Atmespheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
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Honorable Gerry E. Studds. 

Chairman, Subcommittee on Fisheries and Wildlife 
-Conservation and the Environment 

House of Representatives 

Washington, D.C. 20515 


Dear Mr. Studds: 


This letter and its attachments are provided for the Hearing 
Record for the Subcommittee's hearing on March 17, 1987, on 
reauthorization of the Endangered Species Act. They are in 
response to requests for additional data from Congressmen 

Billy Tauzin and Solomon Ortiz during the appearance of James 
E. Douglas, Jr., Deputy Assistant Administrator for Fisheries, 
as a member of the TED panel and provide information clarifying 
the basis for NMFS estimates of turtle catch and mortality. 


We were requested to provide a more detailed breakdown anc 
explanation of observer data used by NMFS. For that analysis, 
the Gulf of Mexico and South Atlantic Ocean were divided into 
statistical zones es shown in Figure 1. Table 1 shows total 
fishing effort by season in the Gulf, estimated from interviews 
with vessel] captains. Tota) NMFS observer effort in all 
statisticéi éreas, by season, 1S Shown in Table 2. Tables 

3-7 show the catch and mortality, by area, and by season, for 
all statisticé! areas, for each species of scé turtle. Tébie @ 
shows cepth anc tow timcs, and the final pase is Figure 2, 
showing mortality rates as a function of tow times. 


The data in these tables differs fror the gross figures 
presented in the testimony. Our scientists considered 850 of 
the tours anc 3C9 of the turtles caught was under circumstances 
hiahly atypical of commercial shrimping practices. Therefore, 
in order not to bias the resulting eStimate, our scientists 
subtracted that data from the gross figures before computing 
the estimates. The estimated total catch of all turtles in 
the Gulf anz South Atlantic of 47,661 and mortality of 11,427, 
as presented, is the scientific estimate derived fron the 
aciusted date in these tables. 
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Thank you for the opportunity to provide this additional 
information and to clarify the scientific basis for the 
estimates made by NMFS. 


i 


Sinkepely, 


illiam E. Evans 
Assistant Administrator 
for Fisheries 


Enclosures 


cc: Honorab:ie Billy Tauzin 
Honorable Solomon Ortiz 
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Mr. Douctas. There was an excluder trawl project—that is, | 
when we went out and tested excluder trawls—that also gave usan | 
opportunity, in a normal testing procedure, to see how many tur. 
tles were picked up: 14,000 observer hours, captured 563 turtles. 
That also was in both the Gulf and the south Atlantic. 

There was a discard project of 2,600 hours both in the Gulf and 
in the south Atlantic in which only three turtles were caught. 

It is from the combination of those three that we have developed 
the figures that are in our report of 47,000 turtles plus 11,000-some 
mortality. There are mortality figures that are attached to this as 
well. That is an extrapolated figure, statistically extrapolated. But 
we can give you that data, Mr. Ortiz, broken down by Gulf and 
south Atlantic. There are more turtles intercepted in the south At- 
lantic than there are in the Gulf. No question. Statistics show that. 

Mr. Ortiz. How many of these turtles were dead? 

Mr. DouG.as. Well, of those that were caught? 

Mr. Ortiz. Yes, of those that were caught. 

Mr. Douctas. The extrapolation shows 11,000-and-some would 
die in toto, but you’re talking about just of those? 

[Pause. } 

Mr. Douc.as. We can get that for you. 

Mr. TauzIn. You don’t have information as to how many of the 
turtles that you caught in these three tests were dead and how 
many were alive? 

Mr. Douctas. Of the 52 turtles caught, 14 were dead at time of 
capture. 

r. 9) AUZIN. Do you have any remembrance of what percentage 
it was? 

[Pause. } 

Mr. Ortiz. Would the gentleman like to answer either of the 
questions that the at agatie just asked? 

Mr. Douctas. I think we can get it for you. 

Mr. WEBER. If I may? 

Ms. GRUNERT. I have an experience I can share with you. 

Mr. Stupps. The gentleman from Texas has the floor. He may do 
within reason what he wishes with it. 

Mr. Ort1z. While he’s looking for that, you know, I get misquoted 
by the paper a lot, Mr. Douglas, but this morning’s paper stated, 
and I quote, “The fishery will be closed.’’ Do you agree? 

I think this is Mr. Weber that said this, and like I said now, Mr. 
Weber, I have been misquoted many, many times by the local 
newspapers, but you are quoted as saying that the alternative to 
TED’s is—and I quote—‘‘The fishery will be closed.” Do you agree 
that is what is going to happen? Did they quote you right when you 
said that? 

Mr. WEBER. I may have been quoted out of context. I don’t recall 
that conversation. I haven’t seen that article. When we sent a 
letter to the Secretary of Commerce back on August 22, we said 
that in order to comply with the Endangered Species Act, he 
should do one of two things: require TED’s in the fishery, or close 
the fishery. 

Technically, under section 9 of the Endangered Species Act, the 
capture of an endangered sea turtle, is a violation of that act, and 
it was our view that turtles were being regularly captured in the 
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fishery, that therefore there ube ar violations of the act, and 
that either TED’s should be req , in order to avert those viola- 
tions or, alternatively, the fishery should be closed. 

We presented that ent in our letter, and at the same time 
told Undersecretary of Commerce Calio that we were interested in 
conducting additional negotiations with the industry to come to 
some resolution short of closing the fishery, which is not a desira- 
ble end, in our view. For that reason, we desired to enter into nego- 
tiations. We did so, and came up with the agreement. 

Mr. Ortiz. Do you have your numbers now, Mr. Douglas? 

Proved Douc.as. Yes, sir. Of the figures that I rioted you in the 

pel Pare it should total 575 total caught in the South Atlan- 
fie and Gulf. The Gulf was 52 caught. Of that, 42 were loggerheads. 
Of the 42 loggerheads, 12 were dead. Six were Kemp's ridleys. Of 
the Kemp’s ridley six, two were dead. Of the others, green, hawks- 
bill, and leatherback, there were only four in total, and none of 
them were dead. 

Mr. Ortiz. Thank you. 

Mr. Srupps. Just as a matter of technicality, the time now 
switches to the gentleman from Louisiana, but I know that the 
Gulf views this as a technical distinction. 

Mr. Ort1z. I am sorry. 

Mr. Srupps. That’s quite all right. I am just trying to do it 
within reason. We will come back again. I know this is important 
to you, and I am sure you have many more questions. 

r. TAUZIN. Well, I just did a quick study. That is to say that in 
27,000 hours of observed towing in the Gul —that included, that is, 
some towing; I don’t know how many hours in the Gulf—but you 
produced two dead Kemp’s ridley turtles? Is that correct? 

Mr. Douc.tas. Yes, except, as you understand, the 27,000 hours is 
the total in the South Atlantic and Gulf. 

Mr. TAUuZIN. Yes. 

Mr. Douctas. I don’t have that immediately before me as to 
what the breakout is. 

Mr. TauzIn. Well, I think it would be useful for us to have that 
ame I know you don’t have it now, but if you would supply it 
ater. 

Mr. Douctas. Surely. 

Mr. Tauzin. The number of actual hours that were used in the 
Gulf of Mexico. 

Mr. Douc as. Yes, sir. 

Mr. Tauzin. And obviously, since there were 42 loggerheads in- 
volved, obviously a lot of those hours were spent off of Florida; is 
that correct? 

Mr. Douc.as. Do we have it broken down by area? 

Mr. TauzZIN. The point is, in reference to understand these statis- 
tics, Mr. Douglas, I think it would be useful for us to have some 
better breakdown of where the hours were spent and what turtles 
merece and where the two Kemp’s ridley turtles were actually 
caught 

Mr. DovuG.as. Yes, sir. We will get that to you. That’s what we’re 
here for. 

{Committee note: Please refer to Tables 1 through 8 of the previ- 
ous insert. ] 
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Mr. Tauzin. Is it correct to say that the rule that is being pro- 
mulgated by NMFS is the rule that flows from the ‘negotiated 
agreement of January 1987? 

Mr. Douctas. Yes, sir, that regulation, in fact, absolutely cap- 
tures that agreement. 

Mr. Tauzin. And that agreement includes an exemption for 
North Carolina inshore; is that correct? 

Mr. Douatas. There is no requirement in that rule to go into 
North Carolina inshore; that’s correct. , 

Mr. Tauzin. And I suppose that is based upon data that indi- 
cates, as you indicated, observer coverage is the principal data 
upon which you founded the conclusion that netting was dangerous 
to the turtles. | 

I look in the draft supplement to the final environmental impact 
statement, and on page 43 is the statement, “Observer coverage for 
all these projects was primarily in offshore waters.” Again, on page 
ii, there is a statement that, “There are no estimates of total catch 
and mortality of sea turtles in inshore waters,” indicating you had 
little or no evidence or information regarding turtle mortality in 
inshore waters. 

Is that the basis upon which the North Carolina inshore waters 
exemption is contained in the regulation? 

Mr. Douatas. Speaking specifically to North Carolina, the nego- 
tiating group didn’t really get to North Carolina and left that 
hanging. It was determined after talking with them that we would 
do what we've done in the regulations; that is, not require it in in- 
shore North Carolina. North Carolina is for all intents and pur- 
poses the only State that has an inshore fishery on the east coast 
because the Georgia and South Carolina areas—— 

Mr. Tauzin. There is an inshore fishery, of course, off Louisiana. 

Mr. Douctas. Absolutely, yes, sir. 

Mr. Tauzin. For which there is equally no information whatso- 
ever regarding mortality rates inshore. I understand no testing was 
done inshore. 

Mr. DouG tas. That’s correct. 

Mr. Tauzin. Why is inshore Louisiana included in this regulation 
and inshore North Carolina excluded from the regulation? 

Mr. DouGtas. Well, there are several reasons for that, and per- 
haps the two gentlemen who were part of the negotiation might be 
able to respond. 

Mr. Tauzin. Well, I am asking you for a scientific reason. 

Mr. Douatas. I understand that. 

Mr. Tauzin. Is there a scientific reason for including inshore 
Louisiana and excluding inshore North Carolina when you have no 
evidence in either case? 

Mr. Douctas. Well, there are several scientific reasons. How 
strongly you want to weight them, of course, is up to you or whoev- 
er is looking at it. First of all, turtles do occur in inshore waters. 
We have data—— : 

Mr. Tauzin. They occur in inshore North Carolina waters. 

Mr. Douc.as. That’s correct. Habitat is very good in inshore 
waters. That would lead you to believe that turtles would be there. 
You can therefore assume that turtles would be susceptible to 
shrimp trawling in inshore waters as well. 
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_ Mr. jTAUZIN. You would assume that in North Carolina as in Lou- 
isiana’ 

Mr. Douctas. That’s correct. Now, when we looked at data in 
North Carolina, one of the interesting things that we saw was that 
it—and there is very little data available—indicated that shrimp 
trawling in North Carolina did not seem to be a major factor for 
any mortality or catch of turtles in their inshore water, what little 
bit we had. Gill nets, as a matter of fact, emerged as the number 
one villain, if you want to call it that, in North Carolina inshore 
waters. 

Mr. Tauzin. Mr. Douglas, how do you know that greater mortali- 
ty of turtles were attributable to shemiping in inshore waters in 
Louisiana any more than you had in North Carolina? 

Mr. Douctas. I would say that its reasonably comparable. 

Mr. TauZzIN. Reasonably comparable, and yet the rule treats one 
differently from the other. 

Mr. Douc tas. That’s correct. 

Mr. Tauzin. What is the scientific basis upon discriminating 
against one part of the country and another in your regulations? 

Mr. Douc tas. I just tried to give you as much science as we have 
behind that. 

Mr. Tauzin. That is all you’ve got, that they’re comparable infor- 
mation backing up the decision in both cases? One was covered, 
one was not? 

Mr. DouGc.as. Excuse me. 

{[Pause. ] 

Mr. Douc.as. Let me, if I might, Mr. Chairman, during the 
turtle negotiations—and one of the problems in any kind of negoti- 
ated agreement is that some of the negotiations go on and you 
don’t quite understand exactly all of the rationale that may be 
behind the particular decision. In the negotiations, I was there for 
the first three sessions. Mr. Johnson, who is here, was there for the 
final session. He might be able to add to it. Two folks here were 
there, one on the environmental—— 

Mr. Tauzin. Mr. Douglas, I am not concerned at this point about 
what happened in negotiations. I am concerned about the scientific 
basis upon which you based the regulation. 

Mr. Douctas. I understand. 

Mr. TauzIn. You tell me that the conditions are comparable, you 
have included one in one area of your regulation and you have ex- 
cluded the other. You even admitted that the negotiations didn’t 
even cover the North Carolina situation. You decided apparently 
on your own to exclude it. Mr. Douglas, please, sir? 

[Pause. ] 

Mr. Douc tas. I was just asking Mr. Johnson whether he had any 
scientific evidence coming out of the fourth session, and he says no. 

Mr. TauzIN. So we have no scientific evidence to back up the de- 
cision to include the Louisiana inshore and to exclude the North 
Carolina? 

Mr. Douc.as. Only that which I have given you, which is that 
we know turtles are there, we know that the habitat is there. 

Mr. Tauzin. But you know that in both cases. You know they’re 
there in both cases. 

Mr. Douctas. Right. 
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Mr. Tauzin. But you made a different decision. 

Mr. Douc as. Yes. Yes, sir. 

Mr. Tauzin. All right. You also made a decision to apparently— 
or rather, the negotiating team made decisions—based upon, I sup 
pose, the agreement of people to sign or not sign the document; 1s 
that correct? 

Mr. DouGtas. I am sorry, would you repeat that, sir? 

Mr. Tauzin. Were there any agreements made in the negotia- 
tions that now form part of this Government regulation that are 
based upon the decision of anyone to sign or not sign the document 
when it was completed? 

Mr. Douctas. There was the thing called the ‘Louisiana vari- 
able” that the negotiating group put into the agreement. There had 
been no decisions made on the Government that would—— 

Mr. Tauzin. Let me read the Louisiana variable to you, and | 
want your comment on it. 

Mr. DouG.as. Yes. 

Mr. Tauzin. I will read it verbatim and from the report. It sa 
“If the representative of the concerned shrimpers of Louisiana’ — 
parenthetically, Mr. Tee John Mialjevich— 

Mr. Douc as. Right. 

Mr. Tauzin [continuing]. Is willing to sign and endorse the entire 
agreement, the following provisions shall be incorporated into the 
agreement. If the representative is unwilling to sign and endorse 
the entire agreement, the following provisions shall not be incorpo 
rated into the agreement.” 

Now, as I read the following provision, it would have given Lou- 
isiana an added exemption of trawls up to 39 feet as opposed to the 
exemption you provide of 30 feet, and it would have given 2 more 
years of time before the requirement was put into effect. 

Am I to conclude from that language that Mr. Mialjevich was 
told that, ‘Either you sign or you dont get this additional exemp 
tion” 

Mr. DouGtas. I would like to askk—— 

Mr. Tauzin. Well, you were part of those negotiations, Mr. Doug- 
las. | would like to ask you first. 

Mr. DouG as. No, sir. 

Mr. Tauzin. Is that what happened in these negotiations and the 
agreement? Am I correct in my interpretation: ‘Mr. Mialjevich. 
either you sign the entire agreement or this exemption for Louist 
ana will not be included in the rule or regulation’? 

Mr. DouGLas. Let me say again, Mr. Tauzin, I understand exact- 
ly where you re coming from, that this was put in in the fourth ses 
sion. Mr. Johnson was representing us. I was not. Maybe the env1- 
ronmental community that made that offer can further expand on 
why it 1s. 

Mr. Tauzin. Mr. Douglas, that is a nice term, “offer.” It sounds 
more like a threat than an offer. It says if you sign you get this 
agreement included, ke don't we exclude it. It almost reads like 
blackmail, if you would. It looks awful, and I just wanted your in- 
terpretation of it. 

Is the Government of the United States going to propose a rule 
affecting an industry in Louisiana based upon this negotiated 
agreement that included a provision that if you don't sign the 
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entire agreement we're going to take something out that may or 
may not have any scientific basis to it? 

Mr. Douctas. Well, I think it’s more a matter of whether you’re 
going to put something in. Let me say that I don’t know what we’re 
going to do, because the Government’s final decision has not been 
made, as you understand. We are going through the process of 
public hearings, so I can’t really comment as to what we may or 
may not do. You know, I would hope that comments that come out 
here as well as in public hearings—- 

Mr. Tauzin. Mr. Douglas, I would hope that the Government pro- 
poses a rule or regulation based upon scientific evidence and not 
upon the notion of whether someone yielded to blackmail in the ne- 
gotiation. I would hope that is going to be true. 

Mr. DouG.as. Let me ask Mr. Johnson, who was there. 

Mr. TauZzIN. I would suggest that maybe Mr. Johnson ought to 
comment. , 

Mr. Douaias. Mr. Johnson was representing NOAA at the 
fourth session, and I think that’s the first time that particular item 
came up. So I think he is the best person to address it. 

Mr. pps. Mr. Johnson, you are welcome to respond, notwith- 
standing the fact that Mr. Tauzin’s time has expired twice. 

Mr. Douctas. This is Mr. Jay Johnson of NOAA general coun- 
sel’s office, who is the chief counsel for the Fisheries Service. 

Mr. JOHNSON. Mr. Tauzin, I think there were a couple of things 
that were unfortunate about the final stage of the negotiation. One 
was that Mr. Douglas could not be there. The other was that Mr. 
Mialjevich’s mother died the last night of the negotiation and he 
was unable to be there on the final day. 

There was, during the final stage of the mediation, a great deal 
of concern about coverage in internal waters. The data that had 
been presented was that the habitat of the sea turtle extended into 
internal waters and that those States that had internal waters fish- 
eries were undoubtedly catching turtles. 

Our data was confined largely to offshore waters because that is 
where our observation cruises had been conducted. Nevertheless, 
there was some evidence that sea turtles were found in internal 
waters in Texas and in Louisiana, primarily. As Mr. Douglas indi- 
cated, we did not have sufficient information on anything that was 
happening in Louisiana—not in Louisiana—in North Carolina to be 
able to address that issue during the formal process that we had 
undertaken. 

Mr. TAuzIN. Well, let me interrupt just for a second. Wouldn't it 
be reasonable, just in being fair to the different States involved — 
here and the people involved in this whole problem, to treat them 
equally? Wouldn't it be fair to postpone TED regulations and in- 
shore Louisiana until you get the data, just as you’ve postponed it 
in North Carolina until you get the data? 

Mr. JOHNSON. Well, Mr. Congressman, that certainly may be 
something that we do. I wish to address, though, the fact that there 
are some other things that are operating when you get into negoti- 
ating. 

Mr. Tauzin. But you haven’t answered the basic question. You 
say you might—— 

Mr. JOHNSON. I can’t answer that question. 
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Mr. Tauzin. Is it unreasonable to ask that you treat these two 
regions of the country equally when you say that they are subject 
to the same comparable information? 

Mr. JOHNSON. We are obviously going to be considering that 
during the comment period and before we address our final regula- 
tions. Let me explain that one of the issues that we were also deal- 
ing with in addition to turtles was the interrelationships within the 
shrimp industry. There was evidence that turtles were found in 
Texas both offshore and inshore. There was obviously a concern on 
the part of the Texas offshore shrimp fishermen that if they had to 
use TED’s to save turtles, that their competitors in the inshore 
fisheries also ought to use TED’s to save turtles. 

; There was another factor, and I am sure you are aware of the 
ong—— 

Mr. TauzIn. Let me stop you just a second. 

Mr. JOHNSON. If you would let me finish, because there is a 
Texas-Louisiana connection as well. 

Mr. Tauzin. But there is a North Carolina inshore and offshore 
fisheries as well. You have made a distinction there, haven't you? 

Mr. JOHNSON. We have because we had information about the 
North Carolina offshore fishery being essentially the same as the 
South Carolina offshore fishery. We couldn't make a comparison 
between the South Carolina inshore fishery and a North Carolina 
inshore fishery because there is no South Carolina inshore fishery 
and no Georgia inshore fishery. 

Let me get back to the point I was making. The point is this: 
There was a concern expressed by some people from Louisiana that 
if Louisiana inshore fisheries were not required to use TED’s and 
Texas inshore fisheries were required to use TED’s, that there 
would be an increase in effort; you would have Texas boats coming 
to Louisiana in order to poe 4 using the TED, and there was a 
sense on the part of the people who had participated in the negoti- 
ation that you would get better coverage, better industry coopera- 
tion, better usage of TED's if we didnt create a situation where 
Louisiana appeared to be advantaged relative to Texas and the 
other States. 

Now, on the final day of the negotiation, an offer was made by 
the environmental community to provide a time-limited exemption 
for Louisiana if Louisiana wanted it, and they conditioned their 
offer of that time-limited exemption on a commitment to get sup 
port for the agreement and for the regulations from Louisiana, 
which hasn't been forthcoming. That is the situation. Whether that 
situation prevails throughout the rulemaking I can’t tell you be 
cause I don’t know. That is how it happened. 

Mr. Tauzin. Did you have any information relative to sea—it 
says there are no estimates of total catch of sea turtles in inshore 
waters. Does that include Texas inshore waters? 

Mr. JOHNSON. We have information that there were sea turtles 
jn Texas inshore waters. 

Mr. Tauzin. You had information there were sea turtles in 
there. You had information there were sea turtles in North Caroll- 
na. You had information there were sea turtles in inshore waters 
in Louisiana. But in no cases did you have evidence of total catch 
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and mortality of sea turtles in those inshore waters, and yet you 
distinguish from one to the other. 

Mr. JoHNson. Mr. Congressman, I am telling you that part of the 
issue here is inter-State relationships. The relationship between 
Louisiana and Texas, and the inshore-offshore fisheries there are 
different than on the East Coast. 

Mr. Tauzin. Well, you missed my point entirely. You missed my 
point entirely. If you had no information relative to evidence of 
turtle mortality in inshore fishing in North Carolina such that you 
gave it an exemption from your rules until you got that data, I am 

you why Texas and Louisiana were not entitled to similar 
treatment in comparable circumstances. You answer me that you 
were concerned about the interrelationship of Texas and Louisiana. 
It’s irrelevant. Why weren’t either one of those two—both together, 
rather, given the same treatment North Carolina was given? If you 
don’t have a good answer for that, then I suggest it may not be un- 
reasonable to extend to those inshore fisheries the same treatment 
you extended to North Carolina. 

Mr. Douctas. Mr Tauzin. 

Mr. Tauzin. Yes, sir, please. 

Mr. Douctas. Your line of questioning certainly was anticipated. 
Let me promise you that in our discussions of this as we go into a 
fifth meeting of the negotiating team, which the team is set up in 
advance—we said April, I suspect with all the data we're going to 
get from public hearings it may be May—but at that time we will 
make sure that this issue is raised with the clarity with which you 
are raising it, sir, and I am sure that boas representatives will 
raise it, and I ‘will assure you that it will be raised at the time that 
the decision is taken back at the Department of Commerce by 
either Dr. Calio or the Secretary. We will give it consideration. 
That is the best I can do for you at this time in answering your 
questions. 

Included for the record of the hearing is a letter from Mr. Weber 
of the Center for Environmental Education responding to several 
questions raised by Mr. Tauzin at the hearing. 

Mr. Srupps. Let me just observe to the gentleman that asking 
the question a sixth time, and now that we know it was anticipat- 

Mr. TauzIN. I am not going to ask it ag 

Mr. Srupps. No, no, I am not bein aint with the gentleman, 
but I think that one can reasonably deduce that it’s unlikely it is 
going to be answered at this point insofar as it was anticipated in 
the first instance. 

Mr. Tauzin. I have that same feeling, Mr. Chairman. 

- Mr. Douctas. We answered it to the best of our ability, Mr. 
auzin. 

Mr. Tauzin. Yes, I understand. That’s the problem. 

Mr. Chairman, let me first thank you for your indulgence. I 
know I have acne over my time. 

Mr. Srupps. No, that was not meant to be critical. It’s just that 
the record should reflect the futility of the line. 

Mr. Tauzin. Yes. I sense that same futility. 

What I would like permission to do, since we do have limited 
time—and I apologize for overextending—is to, for the record, 
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submit additional questions, particularly to the negotiating team 
and Mr. Douglas, that we might get written answers to. 

Mr. DouG.Las. We would be happy to, Mr. Tauzin. 

Mr. Tauzin. I thank the chairman for his indulgence. 

Mr. Stupps. I think that all members might like that opportuni- 
ty. 
Let me just ask does the other gentleman from Texas wish fur- 
ther questions? 

Mr. Ortiz. Yes, Mr. Chairman. 

Mr. Stupps. Mr. Ortiz, go ahead. 

Mr. Ortiz. I request unanimous consent that we provide ques 
tions for the rest of the panel that we might not be able to get to 
this afternoon. 

Additional questions and answers can be found at end of hearing. 

Mr. Stupps. Now, before we end this, are there any members 
pe absolutely feel that they must? Please, I mean that very seri- 
ously. 

Mr. Ortiz. Yes, I just have one. 

Mr. Stupps. The gentleman from Texas? 

Mr. Ortiz. We have heard about the other side of the story, and | 
would like to ask now, Ms. Grunert, why do you oppose mandatory 
TED's? If you could, give us a rundown as to why you are opposing 
it. 

Ms. GRUNERT. Well, first of all, my first opposition to mandatory 
TED’s is the question I brought up earlier of what is going to 
happen to the leatherback turtle. 

ond of all, we feel we are discovering additional problems 
with TED’s in relation to turtle mortality. Have any of you gentle 
men ever heard of the term “chumming effect’? This is when the 
by-catch is thrown over the board and the fish are eating it. We did 
have one incident with Pat Henry with the Georgia TED where he 
noted a chumming effect from the by-catch coming out of the TED. 
We think this may present an additional hazard to the turtle since 
he will be part of the by-catch coming out also, and the sharks are 
there waiting. 

We also believe that there is a possibility—and I know this may 
be new to some—but we believe that possibly the Kemp’s ridley 
does give out a distress signal, thereby allowing the shark to home 
in. when he is excluded from the TED. 

We also had an incident with Mike Elrod, who had been testing 
standard nets and NMFS TED’s. In the 30 years that he has been 
fishing, he caught a total of five turtles. The first four were all ex- 
cluded alive, and those four had all been caught in standard trawls. 
The last turtle he caught was caught in a TED, and it was dead. It 
was a Kemp's ridley headstart turtle that had been released off of 
Port Isabel. 

The shrimping industry also continues to question the extent of 
shrimp loss, supplemental income loss from by-catch reduction, and 
onboard safety-related problems, for an industry already laden 
with the high cost of insurance. We still have not received an 
answer to our question about product liability, if that will be avail: 
able. 

Many of the TED’s that are currently available—because of the 
incident with Mr. Mike Elrod with the turtle that got killed in the 
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TED, that was in relationship to the bunge cord, and that sup- 
posedly had been corrected since. However, he has seen additional 
TED’s on display which still have the bunge cord, and we would 
like to recommend that all TED’s that are currently in warehouses 
be pulled and checked for proper construction. This is a problem 
that exists in prebuilt TED’s. 

There are also many additional problems with clogging, not only 
with plastics but tires, many other manmade objects. We also have 
problems with clogging from natural objects such as cigarfish and 
ribbing fish. They get in the top lid of the TED and hang there. 
They look like a Christmas tree that has been decorated. They’re 
bright and shiny; they attract all the sharks. 

We've had additional problems of wear and tear on the TED as a 
result of this, but the main thing that happens with the ribbing 
fish when they get caught in this top panel is it makes the door a 
solid mass, thereby when the water pressure hits it, the door stays 
open and everything goes out of the TED. 

I guess that is the main points I have to say about that on the 
problems with the TED, and we are concerned about the effects 
that it may have on the turtles. 

Mr. Ortiz. Thank you very much. 

If I may, Mr. Chairman, we have another gentleman from my 
district, Mr. Julius Collins, who is a fisherman, a gentleman that 
goes out at sea, and maybe he would be able to join and tell us 
about his experiences with TED’s and his concerns. Mr. Collins, if 
you will, please. 

Mr. Stupps. Mr. Collins, if you will identify yourself for the 
record and be brief in your comments, you are welcome. 

Mr. Co.uins. Yes. Thank you, Mr. Chairman. My name is Julius 
Collins and I reside in Brownsville, TX. I also own shrimp boats, 
and I must say I have been shrimping since I was 14 years old. My 
father was a shrimper before I was, and my grandfather. I was 
born and raised in Billy Tauzin’s district. 

So I recently wanted to use those TED’s, and finally at the Na- 
tional Marine Fisheries Service threatened to put these regulations 
on, I got a couple of TED’s from the National Marine Fisheries. I 
also had a couple of TED’s from Georgia. I proceeded to put the 
two National Marine Fisheries’ TED’s and let my boy take the boat 
out with three National Marine Fisheries—one National Marine 
Fisheries gentleman and one from Texas A&M Extension, or two 
from there. 

They proceeded to go out, and I believe Margie went with them. 

Ms. GRUNERT. Yes. 

Mr. Couns. They proceeded to fish one night in very calm con- 
ditions, and they set it up. My son gave me the report when they 
came in. He said that, first, if you use four TED’s—we’ve got quad 
rigs on our boat—you probably need an extra man if you use the 
National Marine Fisheries TED because they are very clumsy and 
hard to handle. 

The danger is not when they are out fishing in the water. It’s 
just when you bring them in. When you bring in your rigs, those 
things hang out just like the chandelier over your head, and as the 
boat rolls in adverse conditions, he says he feels that it is potential- 
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ly ven dangerous to hurt somebody on the boat, which I could see 
myself. 

They tested those nets and made four or five drags. The first 
couple of drags it caught less shrimp than the regular side without 
the TED’s. Then they adjusted the TED’s and finally they adjusted 
too much because it tore the net up. So they had to put nets back 
onboard, change nets, put the TED's back on, and set it back over- 
board, in which the last drag they finally got it to where they 
caught about the same amount of shrimp. 

So out of four or five drags, two there was less, one tore up net, 
and one was basically the same. 

So I proceeded to leave the TED’s on the boat and sent the cap 
tain, the regular captain, out. He fished two nights and came back 
in. He said, “Boss man,” he says, “if I have to use those National 
Marine Fisheries’ TED’s, they are too dangerous, I would rather 
stop fishing.” So I said, “All right, we'll try the Georgia one.” So 
the Georgia one, we put them on, and they did lose a little bit of 
shrimp as it started out, but then I modified them to where they 
went out with the Georgia TED’s and they fished for three or four 
days, where the loss of shrimp wasn't that much with my modifica- 
tion. 

But they were not accepted with my modification. I guess you 
would have to test them again. 

The opening is about the same size. What I had done, I sewed 
some webbing on the flap and sewed along the bag where that 
little flap doesn’t go back and forth where you lose too much 
shrimp. So I believe, with modification you could make it work to 
where you wouldn't lose that much shrimp. But regardless of what- 
ever TED you use on a shrimp boat, I guarantee, if anything comes 
there—a tire, a log, plastic, anything—that will stop the flow 
through those screens that verve will go out. You'll lose some 
shrimp regardless, even if it's. I believe that in a couple of years 
time, they will have one—I am developing in my mind there—I 
could go and make it, put it on the shrimp Beats. and try them out 
and maybe experiment with them, see if it loses shrimp or not. I 
not, then we could send them to where they test those TEDs at 
Cape Canaveral, and if it's acceptable, they might be the solution. 
It's made all of webbing, and it will take some time before we final- 
ly get it going, though. 

You had a question, Mr. Tauzin? 

Mr. Tauzin. No. 

Mr. Cotiins. Since then I have been trying to see what was going 
to happen for these regulations. I did attend part of the meetings 
In fact, | attended two, one in New Orleans and one in Georgia. 
believe it was, and the last one—I missed the one in Washington— 
the last one was in Houston. | believe that was the best way to g0. 
but I was real frustrated during the meetings. And I will tell you 
why. At first, the negotiators wanted to keep it in special session 
without nobody there, and I was sent out as an adviser to our 
spokesman, not that I know too much, but I have had years of ex 

‘rience on a shrimp boat and maybe they'd have questions that 
be could not have answered that I could have answered. 

But as we got along, I found out in Georgia that more and more 
the negotiators were taking the meeting away from the audience 
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and bringing it to special session or executive sessions. And by the 
time poe 5 to Houston, they held it exclusive in executive ses- 
sion, an felt left out. I didn’t know what was going on. The 
people on the shrimp committee was asked not to discuss anything 
that went on in the negotiations. 

Finally, I got my guy, got him by the throat and asked him what 
was going on, around noon that day. He said, “I can’t tell you.” But 
finally he told me, “Well,” he says, “I believe we'll go with the 10- 
fathom limit,” he says, “T believe that’s what we'll go along with.” 

I said, “OK.” Then I started thinking about that and said, “Well, 
I’m going to go home and an ben guys work it out.” 

So when I got the ations, I found out, yes, 10 fathoms—10 
miles was Phase I but be he didn’t tell me there was Phase II and 
Phase III. Phase II is 15 miles and all of Louisiana. And Phase III, 
that’s the one that bothers me the most, is that if Mexico does not 
get their act together, then we will put more restrictions on the 
poor shrimpers. And I can’t go by that. 

I wish it car have been the negotiations would have been open 
where everybody could have seen it or listen to it, and I wish Dr. 
Calio would not have draaiapa it in the amount of time that you 
people said you were going to sue him and he didn’t want to get 
sued, so I guess he Saute to put that in the smallest amount of 
time as possible. 

These thi should have dragged on a little more time where 
people could have go otten a little bit more data, and a lot of those 
fingerpointing at the shrimpers or the industry about the strand- 
ings—which they have all over the Gulf and they say it’s all the 
shrimpers, but some belong to other people like the oil companies 
or maybe the plastics people—all this might have been ironed out. 
And if everybody would have worked together and slowly gone 
through it, we might have had something that everybody could 
have accepted right off the bat. 

Mr. Srupps. Thank you, Mr. Collins. 

This hearing, as all hearings, ought to end with real fishermen, | 
think. It is always so much more cogent. It is | Wie a good thing 
you left Mr. Tauzin’s district because as I un it, everybody 
else is coming into it. He has problems with overpopulation on this 
issue. 

Mr. Tauzin. Well, they just came in temporarily. 

Mr. Srupps. Oh, just temporarily. 

Mr. TauzZIN. They’re leaving for other places looking for work. 

Mr. Srupps. Mr. Weber. 

Mr. WEBER. Mr. Chairman, may I have a few brief moments to 
respond? 

Mr. Stupps. Not that many, because we may add to the endan- 
gered species here if this continues. [Laughter.] You may have 1% 
minutes. 

Mr. WeseR. I just wanted to respond to Mr. Tauzin’s line of ques- 
tions first of all. 

Mr. Srupps. Only if you don’t provoke a counterrespo 

Mr. Weser. | hope I answer his i cctan If you look i in in Exhibits 
K and L of my testimony, you will see a considerable amount of 
information on inshore captures of sea turtles in Louisiana. That is 
part of the information that we based our agreement on. 
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Secondly, our agreement on the Louisiana variable was meant to 
address a problem that Mr. Mialjevich raised at the eleventh hour 
when he indicated to us that he would not be able to sign the 
agreement. He then left the negotiations for personal reasons. We 
tried to come up with a means of dee acer to his concerns, and 
that was the spirit in which we developed the Louisiana variable. 

Mr. Stupps. Thank you. 

Mr. TauzIn. Mr. Chairman. 

Mr. Stupps. Yes? 

Mr. Tauzin. I don’t want to make a response, but there is some- 
thin I would like to add for the record, however, if you don't 
mind. 

Mr. Stupps. Please. 

Mr. Tauzin. We did call mineral management this morning to 
get some information on the question of explosives being used in 
rig demolition to see if there was an evidence of correlation. And 
there is substantial evidence. From 1980 to 1985 there were 14 
strandings reported on Louisiana beaches. In 1986 there were 92. 
And that is being used as an indication for the need for this regula- 
tion. 

But the rig demolition explosive information indicates a 61 per- 
cent increase in rig demolition using al in that same period 
from 1984 to 1986 over the 1981-to-1983 period, indicating a large 
ae in explosives used when the larger strandings were recov- 
ered. 

We might also want to point, Mr. Chairman, as we conclude, to 
the findings of the negotiating team that say, “Recent stranding 
data and onsite observations establish a convincing correlation be- 
tween rig removals by explosives and sea turtle mortality,” fol- 
lowed by the statement that, ‘As a result, some mortalities due to 
rig removals may be incorrectly attributed to shrimp fishing.” 

The point being that while all of us want to protect the endan- 
gered species, that perhaps we are leveling our regulation at the 
wrong culprit here and we need to really consider, as our friend 
Mr. Collins pointed out, that there are other ways and other per- 
sons involved in this problem that we ought to be considering when 
we draft regulations. 

Thank you, Mr. Chairman. 

Mr. Stupps. I want to thank the gentlemen from Texas and Lou- 
isiana, and also the patient members of this panel. It has been a 
long afternoon. 

I must say that I had no idea how complex a problem we faced. I 
thought concepts like the Louisiana variable belonged in murder 
mysteries. This is really a remarkable thing. The plot thickens the 
more you learn about this. Obviously, it is a serious problem and, 
obviously, the wisdom has not yet been found to deal with it to the 
satisfaction of everyone and, obviously, it must be dealt with. So we 
will do our best to be a cooperative and constructive partner in the 
effort to resolve that. 

I regret to announce that the effort to come up with an appropri- 
ate alternative acronym has both run out of time and yielded only 
candidates whose inclusion in the public record are open to serious 
question. [Laughter.] So we will have to defer that until the next 
time around. 
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I thank you all very much for your patience. 

The subcommittee stands adjourned. 

[Whereupon, at 3:47 p.m., the subcommittee was adjourned. ] 
[The following was submitted for the record:] 
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nam” H.R. 1467 


To authorize appropriations to carry out the Endangered Species Act of 1978 
during fiscal years 1988, 1989, 1990, 1991, and 1992. 


IN THE HOUSE OF REPRESENTATIVES 


Marc# 5, 1987 


Mr. Stupps (for himself, Mr. Jones of North Carolina, Mr. Davis of Michigan, 
and Mr. Youne of Alaska) introduced: the following bill; which was referred 
to the Committee on Merchant Marine and Fisheries 


A BILL 


To authorize appropriations to carry out the Endangered Spe- 
cies Act of 1973 during fiscal years 1988, 1989, 1990, 
1991, and 1992. 

1 Be ut enacted by the Senate and House of Representa- 
2 tives of the United States of America in Congress assembled, 
38 That section 15 of the Endangered Species Act of 1978 
4 (16 U.S.C. 1542) is amended to read as follows— 

5 “AUTHORIZATION OF APPROPRIATIONS 

6 “Sgc. 15. (a) IN GENERAL. —Except as provided in 
7 subsections (b), (c), and (d), there are authorized to be 
8 appropriated— 
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2 

“(1) not to exceed $35,000,000 for fiscal year 
1988, $86,500,000 for fiscal year 1989, $38,000,000 
for fiscal year 1990, $39,500,000 for fiscal year 1991, 
and $41,500,000 for fiscal year 1992 to enable the 
Department of the Interior to carry out such functions 
and responsibilities as it may have been given under 
this Act; 

“(2) not to exceed $5,750,000 for fiscal year 
1988, $6,750,000 for each of fiscal years 1989 and 
1990, and $6,750,000 for each of fiscal years 1991 
and 1992 to enable the Department of Commerce to 
carry out such functions and responsibilities as it may 
have been given under this Act; and 

“(3) not to exceed $2,200,000 for fiscal year 
1988, $2,400,000 for each of fiscal years 1989 and 
1990, and $2,600,000 for each of fiscal years 1991 
and 1992 to enable the Department of Agriculture to 
carry out its functions and responsibilities with respect 
to the enforcement of this Act and the Convention 
which pertain to the importation or exportation of 
plants. 


“(b) CooPpERaTION Wit States.—For the purposes 


28 of section 6, there are authorized to be appropriated not to 
24 exceed $12,000,000 for fiscal year 1988, $13,000,000 for 


HR 1467 IH 


eo oa nN onn -»_ WSO Oo - 


ee | 
eo wb = © 


118 


8 
each of fiscal years 1989 and 1990, and $14,000,000 for 
each of fiscal years 1991 and 1992. 

“(c) EXEMPTIONS From Act.—There are authorized 
to be appropriated to the Secretary to assist him and the 
Endangered Species Committee in carrying out their func- 
tions under section 7 (e), (g), and (h) not to exceed $600,000 
for each of fiscal years 1988, 1989, 1990, 1991, and 1992. 

‘“(d) CONVENTION IMPLEMENTATION.—There are au- 
thorized to be appropriated to the Department of the Interior 
for purposes of carrying out section 8A(e) not to exceed 
$400,000 for each of fiscal years 1988, 1989, and 1990, and 
$500,000 for each of fiscal years 1991 and 1992, and such 
sums shall remain available until expended.’’. 
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STATERENT GF FRANK DUNKLE, DIRECTOR, U.S. FISH AWD WILDLIFE SERVICE, 
DEPARTMENT GF THE INTERIOR, BEFORE THE SUSCOMMITTEE ON FISHERIES AMD 
WILOLIFE CONSERVATION AMD THE ENVIRONMENT, COMMITTEE ON MERCHANT MARINE 
M® FISHERIES, U.S. MOUSE OF REPRESENTATIVES, CONCERNING H.R. 1467 AND 
THE REAUTHORIZATION OF THE ENDANGERED SPECIES ACT. 
MARCH 17, 1987 


Mr, Chairman, I appreciate the opportunity to appear here today to discuss 


the reauthorization of the Endangered Species Act of 1973, as amended. 


As you know, the Act is probably the most far-reaching law ever enacted 
by any country to prevent the extinction of imperiled animals and plants. 
Conserving these biological resources is a complex job involving not only 
the Federal Government, but the States, the scientific community, 
conservation organizations, industry, and concerned individuals as well. 


Siece 1973, the Congress has enacted a number of amendments designed to 


mace the Act more effective and, at tne same time, to increase its 


flexibility for responding to potential problems. These changes, along 


with internal administrative improvements in the Federal departments 


responsible for implementing the Act, have resulted in @ program that is 


running efficrently and cooperatively. 
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However, for various reasons, the Act was not reauthorized when authority 
for appropriations expired at the end of Fiscal Year 1985. The program has 
been proceeding on appropriations provided in the absence of an 
authorization for the last two fiscal years. This has naturally created a 
certain amount of uncertainty within the program, and I commend the 


Subcommittee for moving so rapidly to commence the reauthorization process 


this year. 


H.R. 1467 has been introduced by the Chairmen and Ranking Minority Members 
of the Full Cammittee and this Subcommittee to reauthorize appropriations 
for the program for five years. The bill provides authorizations 
substantially in excess of those proposed by the President's budget. 
Unfortunately, the Endangered Species program is not the only program, nor 
FWS the only agency, with a claim on the Treasury. We strongly recommend 
that the bill be amended to conform with our budgetary recommendations, as 
set forth in the Administration's reauthorization proposal, which either 


has just been transmitted to the Congress, or will be shortly. 


The differences between the Administration's proposal and H.R. 1467 are as 
follows: 


Section 15(a)(1) of the Act would be reauthorized at $23,670,000 for 
fiscal year 1988, and such sums as may be necessary for succeeding years, 
rather then the $35,000,000 for fiscal year 1988 (rising to $41,500,000 for 
fiscal year 1992) provided in H.R. 1467; 


Section 15(b) would not be reauthorized at this time, in contrast to 
the $12,000,000 for fiscal year 1988 (rising to $14,000,000 for fiscal 
years 1991 and 1992) provided in H.R. 1467; 


Section 15(c) would be reauthorized for such sums as may be necessary 
rather than the $600,000 provided for each of the next five fiscal years in 
H.R. 1467; and 4 
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Section 15(d) would be reauthorized at $390,000 for fiscal year 1988 
and for such sums as may be necessary for succeeding years, rather than the 
$400,000 for fiscal year 1988 (rising to $500,000 for fiscal years 1991 and 
1992) provided in H.R. 1467. 


We defer to the Departments of Agriculture and Commerce for a discussion of 
the authorization amounts included in the Administration’s proposal for 
their programs under the Act. 


Finally, we note that H.R. 1467 provides reauthorization for a five-year 
period. Although we have no policy objections per se to that length of 
time, we do note that not all of the various controversies which prevented 
reauthorization in the last Congress have been resolved. Under the 
circumstances, we would suggest that the Subcommittee consider a 
reauthorization for four years instead, so that the length of the 
reauthorization does not itself become an obstacle to passage. We 
reemphasize, however, that we have no objection to a five-year extension if 
such could be enacted. 


A review of our efforts over the past several years may have a bearing 
on the Committee's consideration of the reauthcrization of the Endangered 


Species Act. 
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Listing Accomplishments 


Since 1982, when the Act was last reauthorized with changes intended to 
od: pedite the listing of plants and animals that qualify for protection, 
over 150 species have been added to the endangered and threatened 

lists. During 1986 alone, 37 species were listed, including such diverse 
creatures as the Mauna Kea silversword, the northern aplomado falcon, and 


the Nashville crayfish. The lists now include 926 U.S. and foreign species. 


Despite considerable progress in recent years, however, over 3,000 

U.S. species remain candidates for listing under the Act. In order to 
gather information on these species, the Service has published a series 
of notices of review that synopsize its assessment of candidate species 
and former candidates. A revised notice for animals is now in the early 
stages of preparation, and revision of the notice for plant species is 
planned for later this year. Although the Act does not afford legal 
protection for candidate species, Federal agencies, State agencies, and 
private organizations concerned with species conservation and maintenance 
of biological diversity use these notices to identify and avoid potential 


problems and to focus conservation efforts on the most appropriate areas. 
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Recovery Accomp] ishments 


Restoring endangered and threatened species to the point tnat they are 
again secure members of their ecosystems, and thereby no longer in need 

of special Federal protection, is a most critical element of the Endangered 
Species Program. Listing a species is of limited value if steps are not 
taken toward recovery. Our increased emphasis on recovery is reflected 

in the 167 new recovery plans that have been approved since 1982, over 
three-fourths of the total of 211 that have been approved since passage 

of the Act. 


This past year the Service took an unprecedental step in species recovery 
efforts involving the red wolf. In the mid 1970's, the red wolf was on 
the verge of extinction. Threats to its remaining wild population were 

so great that the Service decided to locate and capture as many red wolves 
as possible and to preserve the species in captivity. This capture was 
successful, and up to this year, the red wolf existed only as a captive 
breeding population of less than 75 animals. Currently, however, with 

the assistance of the Point Defiance Zoo of Tacoma, Washington; the State 
of North Carolina; and by utilizing the experimental population designation 
provided in the 1982 amendments; the Service is prepared to reintroduce 


this species back into the wild for the first time since 1975. 
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Presently there are four pairs of red wolves in acclimation pens at the 
Alligator River National Wildlife Refuge in North Carolina; they are 
scheduled for release in April of this year. With tnis release, the Service 
will have reestablished in it native habitat an endangered species that 


is now extinct in the wild. 


The Service has also put a considerable effort into the recovery of the 
Southern sea otter. Sea otters were listed as threatened in California 

in 1977 due to threats of oil spills in the nearshore marine environment. 
One of the major recovery activities that has been identified is the need 

to establish a second population of Southern sea otters far enough removed 
from the parent population that a large single spill is unlikely to decimate 
both populations. Because the sea otter is also protected under the Marine 
Mammal Protection Act, difficulties arose in developing a translocation 
proposal that would be practical and yet satisfy the requirements of both 
Acts. Legislation developed in this Subcommittee was passed last year 

that resolved ‘the technicalities and the Service is now preparing to make 

a decision on translocation. This is a complex and controversial proposal. 
As such, the Service has provided for an extraordinary amount of public 
involvement and has taken great pains to ensure that public comments have 
been given full and serious consideration. The final environmental impact 
statement is almost completed and the final rulemaking (and decision-making) 
will be completed in the next several months. Should a decision in favor 


of translocation be made, the Service hopes to commence the actual movement 


of otters in August 1987. 
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This, nowever, is a highly ambitious schedule that may be delayed because 


of factors beyond the Service's control. 


A revised Northern Rocky Mountain Wolf Recovery Plan is now nearing final 
approval following more than 3 years of exhaustive review. During this 
review process the Service has sought to address the concerns of all 


interested parties while meeting our mandate to recover this endangerea 


species. 


Of particular concern is the potential for wolves to prey on domestic 
livestock and to create conflicts with existing uses of public lands. 

The Service believes it has the authority to control individual wolves 
preying on livestock; concerns remain as to whether livestock operators 

may do so, an item of strong local concern. The Service believes that 

there will be few, if any, conflicts over land use practices due the 
extensive wilderness and National Park lands in the recovery areas, and 

the existing management guidelines for grizzly bears on those lands. Our 
experience in Minnesota and elsewhere shows that wolves are not particularly 
sensitive to human intrusion, except at birthing and pup-rearing locations. 
These areas are extremely limited in both space and duration, and should 

not cause any conflicts with existing land use patterns. Similarly, because 
of high birth rates, there will not be the degree of concern over individual 


wolves that exists for grizzly bears. 


As described above, the complex and often difficult task of recovering 


endangered species is one that is too large for any single agency. A 
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coordinated recovery program involving Federal, State, and local interests 
is usually necessary. Such an approach was initiated when the Interagency 
Grizzly Bear Committee (IGBC) was established. The IGBC is composed of 
top-level managers from the Fish and Wildlife Service, the National Park 
Service, the Forest Service, the Bureau of Land Management, and the States 
of Wyoming, Montana, Idaho, and Washington. It coordinates research, 
management, law enforcement, and funding for conservation of the threatened 
grizzly bear in the conterminous 48 States. Recovering this large omnivore 
in the face of continuing threats cannot be accomplished quickly or easily. 
In the meantime, close interagency cooperation is being emphasized in a 
variety of other recovery programs. The agency which manages Federal 

lands that encompass and surround designated recovery areas must play a 


key role inany recovery initiatives. 


The “experimental population" approach, authorized by the 1982 amendments 

as a tool for recovery of listed species, is beginning to show results. 
General regulations implementing the concept were published on August 27, 
1984. Special regulations to establish the first experimental population 

of an endangered species were approved September 13, 1984. Witnin days, 
seven Delmarva fox squirrels were captured near Blackwater Naticnal Wildlife 
Refuge in Maryland and released into the Assawoman Wildlife Area, land 
managed by the State of Delaware. The Fish and Wildlife Service worked 

in close cooperation with Delaware and Maryland wildlife officials, and 

has high hopes that this joint venture will hasten the day entre Delmarva 
fox squirrel is recovered and can safely be delisted. Since tnis fox 


squirre] reintroduction, three additional experimental populations have 
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been identified. Coloraco River squawfish anc woundfin have been released 
into tne Gila River drainage of Arizona, and «Ss described previously, red 
wolves are currently on site at the Alligator River National Wildlife Refuge 
North Carolina, pending an April release. Two other experimental 
populations are currently in the regulatory development stage, the Southern 
sea otter for release on the Soutnern California coast and the yellowfin 
madtom for release in southeastern Virginia. The success of the 
experimental population approach to date has been possible due to the 
cooperative efforts of the Service and the various State conservation 
ayencies. The Service plans to continue using the experimental designation 


wnen appropriate to augment its endangered species recovery program, 


Interagency Cooperation 


Section 7 of the Act, which contains the interagency cooperation process 
for actions having Federal agency involvement, was substantially amended 

in 1982. A set of comprehensive regulations that implement these changes, 
along with modifications required by the 1978 and 1979 amendments to the 
Act, were proposed on June 29, 1983. There was widespread interest in 

the proposed regulatory changes and a large number of commerts were 
received. Tne final rule was publisned June 3, 1986. Tne Service delieses 
the final regulations will be effective in minimizing the potential for 


confiict arising from proposed Feceral agency action. 
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As the numoer of listed species and Federal actions that may affect them 
increase each year, so do the numbers of Section 7 consultations. The 
consultation process involves an exchange of information among the Service, 
the Federal ayency, and any permit or license applicant. It is often 
possible to resolve potential problems to obviate the need for a forina| 
consultation, particularly at an early stage in the planning process. 

This is illustrated by the fact that there were over six times more informal 
consultations in 1986 than occurred in 1979, while the total number of 
formal consultations decreased 70 percent from 1979 thrcugh 1983. The 
number of formal consultations began to increase in 1984, probably as a 
result of the increase in the number of listed species and an increased 
awareness of the Section 7 process. During FY 1986, the Fish and Wildlife 
Service participated in 10,925 consultations, al! but 421 of them informal. 
Of the 421 formal consultations, 369 resulted in "no jeopardy" biological 
Opinions, and “reasonable and prudent alternatives" for avoiding jeopardy 


were provided for almost all others. 


When formal consultation does take place, it is the Service's goal to both 
protect the listed species and their habitats and to find a way for the 
project to proceed. Numerous management approaches are used by the Service 
to achieve this goal. One of particular interest is being used to protect 
listed fishes found in the upper basin of the Colorado River system. This 
approach involves the active participation of Federal and State agencies 
and project applicants. Working with applicants for projects that are 


likely to jeopardize the listed fishes, a joint program can be launched 
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to conserve and manage the water and fish resources. This approach is 


now being taken in a number of consultations on western water projects. 


A recent consultation involving the Concho water snake was one in the 
Service was able to utilize state-of-the-art instream flow wiétHode toey 

and other techniques to avoid a dilemma. The Stacy Dam and Reservoir is 
proposed to be constructed within Concho water snake habitat in Texas, 

and the Service's initial determination was that no reasonable and prudent 
alternative would permit construction of the project at its proposed site. 
Questions of water rights and State law prevented construction elsewhere. 
Legislation was introduced in both Houses of Congress to permit 
construction, nowithstanding the Endangered Species Act. A considerable 
controversy, perhaps approaching that of the Tellico Dam and the snail 


darter, seemed likely. 


Immediately after my confirmation in December I examined this situation. 
From my experience with endangered species and western water issues, I 
felt there was an opportunity to apply current instream flow technology 
and explore the development of reasonable and prudent alternatives not 
considered during the initial consultation. The resources of the Service 
were mobilized nationwide, and extensive additional work was done by 
biologists and other specialists not involved in our initial consideration 


of the project. 


The final biological opinion offered a number of reasonable and prudent 


alternatives which, if carried out with the Stacy project, would avoid 
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jeopardy to the water snake. The approaches involve rehabilitation of 
existing snake habitat, restoration of foriner habitat where the species 
1s no longer found, and maintenance of acceptable stream flows. 
Additionally, research and monitoring on water snake populations would 


occur for up to 10 years after construction of the dam. 


Although the project sponsor is very concerned over the costs involved, 

it is our understanding that the Service's recommendations will be accepted 
as a condition for issuance of the necessary Federal permits. The Service's 
role in this consultation was not to stop the project but to give scientific 
advice and provide alternatives that would avoid jeopardizing the water 
snake. For some project (less than 1 percent), it is not possible to 
develop any such alternatives, and where this is the case we do not hesitate 
to say so. However, for this project, by utilizing resources and expertise 
not originally brought to bear, the Service was able to offer a means of 
resolving the problem that provides for the survival of the snake and the 
human need for additional water resources. Our ability to do this, within 
the provisions of the Endangered Species Act, is essential to avoiding 
destruction conflicts between human and wildlife needs. This is clearly 


in the interests of poth. 


I am submitting for the record a copy of our December 19, 1986, biological] 


opinion on the Stacy Dam and Reservoir. 


To address further long-term means by which potential conflicts may be 


resolved in the Colorado system, the Service has established the Colorado 
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River Coordinating Committee. This group consists of representatives of 
the States of Wyoming, Colorado, and Utah, the Bureau of Reclamation, tne 
Fisn and Wildlife Service, and water development and conservation groups. 
Tne Committee 1s seeking various approaches that will enable project 
tevelopment to comply with the Endangered Species Act while both maintaining 


interstate compact agreements and other water rights under State law. 


During FY 1986, the Fish and Wildlife Service participated in 10,925 
consultations, all but 421 of them informal. Of the 421 forma] 
consultations, 369 resulted in “no jeopardy" biological! opinions, and 
“reasonable and prudent alternatives" for avoiding jeopardy were provided 


for the great majority of others. 


Another change mandated by the 1982 amendments to the Endangered Species 
Act was a significant streamlining of the Section 7 exemption process, 

by which a cabinet-level committee may grant an exemption from a Secretarial 
determination under Section 7 that an agency action will violate 

Section 7(a)(2) of the Act. Regulations implementing these procedural 


changes were published on February 28, 1985. 


For those actions or projects that do involve Federal agencies, protection 
for listed species and their habitats can sometimes be gained through a 
habitat conservation plan and the granting of a Section 10 permit. The 
1982 amendments added a provision to Section 10 allowing the issuance of 

a permit for taking of an endangered species if such taking is incidental] 


to, and not the purpose of, carrying out an otherwise lawful activity. 
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Prior to the 1982 amendments, a permit to take an endangered species could 
be issued only for scientific purposes or to enhance the propagation or 


survival of the species. 


In order to obtain such a permit, the applicant must submit a habitat 
conservation plan that promotes the long-term conservation of the species 

in the wild. The plan must include steps that will be taken to minimize 

and mitigate the impacts the action will likely have on listed species 

and their habitats, along with assurances that adequate funding for the 

plan will be provided. Such plans have been written to conserve the unique 
flora and fauna of San Bruno Mountain in California and the Coachella Valley 
fringe-toed lizard in southern California's Mojave Desert. Also. a 
conservation plan for the development of a small tract on Key Largo, Florida 
has resulted in the issuance of an incidental take permit. Other plans 

are actively being worked on or considered, including an extensive plan 

on North Key Largo, and a plan in southern California designed to provide 


for the endangered least Bell's viero. 


INTERNATIONAL CONSERVATION EFFORTS 


Since wildlife does not respect national boundaries, the maintenance of 
biological diversity is a matter of international concern. The Convention 
on Nature Protection and Wildlife Preservation in the Western Hemisphere, 
usually referred to as the Western Hemisphere Convention, seeks to conserve 


our region's native flora and fauna, including migratory birds, in the 
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face of widespread habitat loss and environmental degradation. Nearly 
all of the countries in our hemisphere now are signatories to the 
Convention, We have initiated a number of important projects to further 
the purpose of the Western Hemisphere Convention, with an empnasis on the 
training of local managers. For example, 150 Latin American biologists 
from 20 countries have been able to attend U.S.-sponsored workshops on 
management of refuges, migratory birds, crocodilians, management planning, 
environmental education, and research techniques. The heads of most Latin 
American wildlife agencies have participated in these workshops. Perhaps 
Our most important accomplishment has been the establishment of Latin 
America's first graduate level training program in wildlife management. 
This university program is located in Costa Rica and will serve the Central 
America region. This is its first year of operation. There are 12 students 
from 9 countries. World Wildlife Fund-U.S. and the Government of Costa 
Rica are cooperators in this much needed activity. In the future we hope 
to replicate this program in Spanish speaking South America and in Brazil. 
In terms of cost effectiveness, the education of 12 students in Costa Rica 
1S cheaper than that for 3 students in the U.S. with no significant loss 


in quality. 


In addition to our activities in the Western Hemisphere, the Fish and 
Wildlife Service has taken advantage of the foreign currency authority 
in section 8 to implement a number of wildlife and habitat management, 
research, and training activities of benefit to threatened and endangered 
species in India, Egypt, and Pakistan. As these countries elevate their 


oriorities for the maintenance of their living resources, we have been 
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able to provide extensive assistance and support without an expenditure 
of U.S. dollars. We assisted with initial planning for establishment of 
the first protected area in Egypt. Feedback and support from our Embassy 
on this project has been outstanding. Although we have enployed in excess 
of $4 million in foreign currencies over the history of this activity, 

it has not been a burden upon the Service because we work through private 
groups, foundations, universities, and research institutions to carry out 


our objectives. 


Using foreign currencies, we have embarked on a major project in India. 
The Government of India has, as a very high priority, established a Wildlife 
Institute where all wildlife managers and researchers will be trained. 
The Service is working with the Institute in curriculum development, faculty 
training and development, and with a visiting professor and guest lecturer 
activity. This is an opportunity to greatly influence, without U.S. dollar 
costs, resource conservation in India while that country is still rich 
in diversity, numerous U.S. universities and private institutions are 
helping us in this effort. 

’ 
During the last year the United States became a party to the Convention 
on Wetlands of International Importance. That action was taken at the 
request of the Service. The Convention seeks to steer the progressive 
loss of wetlands globally and to work for the wise use of wetlands. The 
importance of wetlands, for their wide array of values and particularly 
as habitats for largest diversity of migratory birds in our Western 


Hemisphere have made us anxious to share our wetlands conservation knowledge 
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with others. This is an important complement to our many domestic wetland 


activities. 


Also during the last year, we signed a cooperative agreement with the 
Peoples Republic of China in the field of nature conservation. This 
agreement will allow the Service, other resource management agencies and 
members of the private conservation community to carry out cooperative 

work in the research and recovery of threatened and endangered species, 
migratory bird management and research, marine mammal research and protected 


area conservation. 
LAW ENFORCEMENT 


The Service has continued to emphasize an aggressive law enforcement effort 
in protecting species listed under the Endangered Species Act as endangered 
and threatened and listed on the appendices to the Convention on 
International Trade in Endangered Species of Wild Fauna and Flora (CITES). 
During 1986, the Service opened more than 3,000 cases under the Endangered 
Species Act, which implements CITES in the United States. These resulted 
in total criminal fines of $57,875 and 2,678 days in jail being imposed. 

Of these figures, $6,000 in fines and 1,095 days in jail were suspended. 

In addition,$33,275 in civil penalties was imposed. The following are 
summaries of some of the more significant enforcement actions under the 


Endangered Species Act in 1986. 


(SO gle 


136 


18 


In 1986, the Service received intelligence that one or more shipments of 
endangered thick-billed parrots had been smuggled into the United States. 
Subsequently, Special Agents in several parts of the country began receiving 
complaints that these parrots were being offered for sale. As a result 

of the Service's investigation, an Oregon resident was found guilty of 

the interstate sale of five thick-billed parrots, sentenced to a $5,000 
fine, and placed on five years’ probation. In Los Angeles, California, 

a husband and wife were sentenced to a total of $11,000 in fines and placed 
on three years’ probation for attempting to sell six thick-billed parrots 
valued at $12,000 to Service Special Agents. Related cases are pending 

in other parts of the country, including one seizure that occurred in the 


Washington, 0.C. area. 


In Virginia, Service Special Agents investigated the deaths of five bald 
eagles. This investigation determined that all died as a result of 
poisoning from Carbofuran, a pesticide commonly used to protect corn and 
peanuts. The Environmental Protection Agency and various State agencies 
are now studying the potential hazards of Carbofuran, and the Fish and 
Wildlife Service has completed an endangered species consultation regarding 


species threatened by this chemical. 


A total of 4,570 Geoffrey cat skins was seized in New York as part of an 
international investigation involving stolen Bolivian CITES permits. These 
furs had been illegally exported from Argentina to Paraguay and then to 
Bolivia, where the fraudulent documents were obtained. The furs were 


shipped from Bolivia to Israel and finally to the United States, where 
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seizure was made. 


Following a two-year undercover investigation into the smuggling and the 
sudsequent egal sale of parrots in the United States, Service Special 
Agents arrested 23 defendants and seized i180 live birds on June 24, 1986, 
in Texas and New Mexico. Seven other defendants, including three major 
suppliers in Mexico, remain at large as fugitives. Agents documented 
1llegal transactions involving more than 500 birds, valued on the retail 
market at almost a quarter of a million dollars and consisting mostly of 
CITES Appendix II species, although endangered thick-billed parrots and 
Appendix I scarlet macaws were also represented. To date 17 of the 30 
pecple indicted have pleaded guilty to violating the Lacey Act, and fines 
assessed total $41,000. The Service's first covert investigation into 
cactus-smuggling for the commercial market has resulted in the forfeiture 
of more than 200 live plants and fines totalling $12,000 for six people 
wno pleaded guilty to conspiracy and the illegal importation of “living 
rocks" cacti, listed on Appendix I of CITES and protected by the Endangered 
Species Act. Valued by hobbyists and traded internationally, the plants 
are considered amount the 10 most endangered inthe world and are found 

in the wild only in remote canyons of Mexico. The forfeited cacti include 
many unique specimens and nave been donated to the University of California 
and other institutions including botannical gardens on the West Coast. 

Two vehicles used to smuggle the plants have also been forfeited to the 


Government. 
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In Los Angeles, a major importer of parrots was sentenced to 60 days in 
jail, a $4,000 fine, and 300 hours of community service for violations 
of the Endangered Species Act and the felony provisions of the Lacey Act 
involving illegal trafficking in parrots. Seventy-eight parrots valued 


at $80,000 were seized. 


Mr. Chairman, this concludes my statement. I would be pleased to answer 
any questions you or any of the other Committee members might have. I 
would also like to add at this time that we appreciate your continuing 
support for the Endangered Species Program, and we stand ready to assist 


in any way we Can during the entire reauthorization process. 
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United States Department ot the Interior 
FISH AND WILDLIFE SERVICE 
POST OFFICE BOX 1306 
ALBUQUERQUE. N.M 87108 


ta Reply Refer To: Qe 19 ve 


Regioao 2: SE 


Colesel A.J. Cenetti, Jr. 
Dietrice Eagiaeer 

Corpe of EZngiaeers, U.$. Army 
?.0. Box 17300 

Port Wotth, Texes 76102 


degre Colonel Geneteti: 


This ceepoade to your letter of September 5, 1986, requesting 
foreal Section 7 consultation as provided by the Endangered 
Species Act of 1973, ee emended (Act). The Federal ection under 
coseultatios is your propossl cto ftesue a Section 404 and Section 
10 perait to the Colorado River Municipal Water Dietrict (CRMWD) 
thee will facilitate the conectruction aad operation of the 
proposed Stacy Dew, Reservoir, end Pump Station on the Colorado 
River in Colewen, Concho, end Runnels Counties, Texas. The 
proposed action will affect the threatened Concho water snoake 


(Werodia harters peuciwaculate). 


The Concho water snake was listed es a threstened species on 
Critical hebicet, proposed for the snake oa 
Jeanuary 22, 1986, wae deferred until the econoagtc dats on the 

Lepecte of chat proposal could be gathered end sassessed. This 
biologicel opinion fis besed upon the U.S. Army Corps of Engineere' 
(Corpe) Sepcember 5, 1986, biological essessment; the July 1986 
Dreft Esvironweatal Statement (DEIS); pertinent iiteraturse; date 

ta owt files including recent eurveys conducted by the U.S. Fieh 
end Vildlife Service (FWS) and CRMWD; aad communicatione with Concho 
weter enake authorities (Freocis Rose, Norm Willieme, Nore Scott, 
aad Yerry Maxwell) asd a population ecology expert (Michsel Soule). 


September 3, 1986. 


Os Pebruary 21, 1986, che Corps requested FWS prepere a Section 7 
Cosfereace Report for the Concho water enake under Section 

(a)(4) of che Act. That report, dated May 5, 1986, concurred 
with che Corps’ finding that Stacy Dem was likely to jeopardize 
the continued exitecence of the (then proposed) Concho water enake 
o1¢d was lfkely to adverely wsodify proposed critical habttet. The 
cosferesce report found ao feasible alternatives chet would 
eccopmodate the construction and operation of Stacy Dem. This 
biological opitaion supercedes the conference report. Weter supply 
Siteroetives previously suggested tn the cooference report were 
eet considered in thie opinion because they did anci fie the 
feeetbilicy criteria of ceasonable and prudeat al’ ernatives. 
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BIOLOGICAL OPINION 


The Stacy Reservoir Project is likely to jeopardize the continued 
existence of the Concho water snake. Reasonable and prudent 
alternatives are provided that remove the threst of jeopardy. 
Adverse modification of proposed critical habitet will also occur 
as stated in the conference report. The reasonable and prudent 
alternatives contained in this blological opinion dealing with 
habitet protection within the proposed critical habitat will 
continue to provide habitat for the snake, while other alternatives 
will make the range of the snake sore continuous outside of the 
proposed critical habitat. Together, these alternatives will 
provide for the survival and recovery of the Concho water snake 
and thus eliminate adverse modification. Aseurances that these 
alternatives will be funded and carried out sust be made prior to 
final Federal approval of the permit application. 


PROJECT DESCRIPTION 


Project description information was obtained from a oumber of 
sources, including the permit application, biological assessuent, 
State water epproprieation permit, and DEIS. The proposed Stacy 
Dew would be located on the mainstream Colorado River et River 
Mile 615.1, 15.9 river miles downstresm from the confluence of 

the Colorado with the Concho River. The das would creste a 
waximus pool of 19,200 surface acres, extending 46 miles up the 
Colorado and Concho Rivers in Coleman, Concho, and Runnels Counties, 
Texes. The conservation pool elevation (1551.5 ft., m.e.l.). 
would equal 554,340 acre feet (af). .A pump station end pipelines 
would also be constructed. Construction of Stecy Dam is scheduled 
to stert in Mey 1987. 


Totel yearly diversion from the reservoir allowed by the State 
water eppropriation permit would be 103,000 af for domestic and 
municipal purposes, and 10,000 af for industrial purposes. Up to 
15,000 eaf/yr of the above total can be «a transbasin diversion to 
the Brazos River systeun, thus providing water for use by the City 
of Abilene and customers in Taylor and Jones Counties, Texas. 
Other cities planoing to use Stacy Reservoir water include: 
Odessa, Big Spring, Snyder, San Angelo, Midlend, Stanton, and 
Robert Lae. The saxisuus diversion rate authorized froa the 
reservoir for municipsel use is 191.34 cubic feet per second (cfs). 
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BACKCROUND INFORMATION 


The Concho water snake (Nerodisa harteri paucimaculeta) and the 
Dreroe water snake (Nerodisa harteri harteri) together constitute 
the species Nerodie harteri, known collectively as Marter'’s water 
eaeke. The Brazos water snake, found only in the Brazos River 
drainage of Texas, was discovered in 1936 by Phillip Marter and 
described ita 1941 by H. Trapido. The Concho water snake, found 
oaly ta the Colorado River drainage of Texas, was discovered in 
1964 by J. Mare aad deacribed as a distinct subspecies by Tinkle 
ead Conaat in 1961. Stetus surveys were conducted from 1979-1985 
for borh subepecies (Flury and MNaexwell] 1981, Scott end Fitzgerald 
1985, Bowe 1985) and tndicsted the Concho water soake’s range had 
declined by 28 percent, primarily ae a result of conttauing 
babicat loss and modification. Conversely, these status surveys 
shoved che range of the Brazos water snake had oot declined 
eignificeacly and existing threats to its habitet did not chreaten 
ite evurvival. Based on these surveys, FYS found the Concho water 
sooke warranted Federal listing es threatened, and the Brazos 
weter saake did not warrant Federel listing eat this tise. 


Pest ead Present Oletribution 


Bietorically, the Concho weter snake occurred over about 276 

tiver eilee of the Colorado and Concho Rivers, and eo few associated 
teidbuceries. Now che subspecies is distributed discontiauously 
over approximately 199 river miles of maitostream reaches in 
Reanels, Tom Creen, Concho, McCulloch, Coleman, Brown, Mills, 

Sea Sabe, Irion, end Leespaesas Counties (see Figure 1). The 

bighest coaceatration of enakese centers sround the confluence of 
the Colorado and Coocho Rivers. Recent surveys by CRMWD suggest 

6 few Concho water soakes etill occur in tributertes to the 
Celoredo ead Concho Rivers. A s@eall populetion of water snakes 

(3 todividuelse) was found in Elam Creek and its tributery, Coyote 
Ele Creek ie a tributary of che Coloredo River aesr 
Bellinger, Texzes. A few itndividual Concho water snakes were 
teceacly observed ia three Concho River tributaries, Spring (2), 
Eictepoo (2), and Lipesn (1) Creeks, but are sot known to represent 


eLedle populations. 


Bebitat Bequiresents 


Concbe water enake hahitat has been described in several publications 
sed reporte (Tinkle end Cossac 1961, Williews 1969, Coment 1975, 
Plecy and Nanwell 1981, Tenosaat 1964, and Scott aad Fitzgerald 
(905), Mebitee use differs significantly between adult end juvenile 
Coacho wecter saakeo. Juventles are most often found in rocky or 
Stavelly areas adjacent to shallow water flowing over rocky 


Creek. 
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shoale or riffles. These saresas are unshaded most of the dey end 
contein a large percentage of flat rocks under which juveniles 
hide for thermal regulation and protective cover. Distribstion 

of these habitet areas appears to be extremely important. Riffle 
frequency in occupied Concho water snake habitet ranges froa 1.5 
to 3 rifflese per mile with the best habitet containing the highest 
riffle rates. Ia the reach of the Coloredo River extending fron 
the Bighway 45 crossing downstresa to the town of Bend, riffle 
frequency is only 0.5 per mile and Concho water snakes do not 
occur. 


Adult Concho water snakes use so wider range of habitate including 
shallows, pools, overhanging woody vegetation, end rocky shorelines. 
Adulte flee to the water for escape cover, with a preference for 
poole of greater than 2 feet in depth. While it is possible that 
individual adult Concho water snoakes nay survive in a reservoir 
habitat, no Concho weter snakes, either edult or juvenile, have 
ever been found in any Concho or Colorado River reservoir. 


Life History 


Knowledge of the reproduction end populetion biology of the 
Concho water sneke is limited. Williens (1969) conducted the 
oaly study of the population ecology of the species, and the 
following faforaustion is taken primarily from his thesis. The 
Concho water snake energes from hibernation in nid-March to aid- 
aeril, and mating is thought to oceur soon thereafter. Sewborno 
enakes (young-of-the-year) were firet seen by Willians on 
Septenber 7, slthough they have been observed in late August by 
other biologists (Norm Seott, personal comeaunication). Captive 
Condho water snakes have given birth to from 7 to 22 young 
(Tennant 1984), and Williams found that recruitment (young-of- 
the-year) facreased the populetion eight-fold. Sibernation occurs 
in late October to late Novenber, depending upon weather and 
temperatures. 


Fenale Concho water snakes epparently reach sexuel maturity et 
the end of the sunner following birth, and rerely reproduce nore 
tham twice. Williams found that the life span of the adultes 
rarely exceed three yeers, although data from other water snakes 
fadicates that mazinunm life spans ere generally much longer. 
Williams documented en 80 percent mortality of juvenile Concho 
water enakes over winter. 


Concho water snakes feed only on fish, and have been observed 
feeding both during the day and at night. Feeding behavior 
involves sachoring the body eround rocks, usually ia shallow 
water, and probing semong the rocks, trapping fish prey in cracks 
end crevices. Williems found that three fish species made up 94 
' perceat of the food of his study population; red shiner (Notropis 
letrensie), plaine killifish (Fundulus sebrinus), and speckled 
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chub (Hybopsis sestivalis). Several other fish species have beea 
found in Coocho water enake stomachs, and the snake is thought to 
be an opportunistic predator on sost sevaell, shallow-water fishes. 


Because of the more restrictive habitat requirements of juvenile 
Concho water snakes, their foraging habitat requirenents were 
chosen es the primary factor in interpreting habitat modeling 

data (see Habitat Modeling section) and in designing the reasonable 
ead prudent elternatives. The restriction of juvenile Concho 
‘water snakes to low-gradient, loose-rock shoals adjacent to 
silt-free cobble and gravel shallows or riffles ise thought to 
result primarily from three factors: 1) juvenile snakes have 
limited energy levels (Pough, 1977) which restricts faeding to 
shallow waters where fish prey sre most vulnerable; 2) the 

exposed rocky ehoals act as thermal sinks, providing the necesaary 
wareth for rapid growth as well as protection from terrestrial 
predators; and 3) the shallow water adjacent to the shoals 

provide relatively predator free feeding areas, a8 opposed to 
pools which support large predatory fish. 


DESCRIPTION OF ENVIRONMENTAL BASELINE 


Section 7 Interagency Cooperation Regulations require FWS to 
consider cumulative effects to listed species es well as effects 
due solely to the Federal ection at hand in the biological opinion. 
An environmental baseline is developed prior to consideration of 
future cumulative effects. Categories of impacts thet should be 
considered in thie enalysis include existing impacts not previously 
subject to consultation, impacts that have been evaluated through 
Section 7 consultation, and private and State actions (needing no 
Federel authorizations) reasonably certain to occur. This analysis 
has been performed in accordance with the legal opinion of the 
Department of the Interior, Associate Solicitor for Conservation 
aod Wildlife, as eet forth in ea memorandue dated August 21, 1981, 
and the most recent Section 7 Regulations, 50 CFR Pare 402, dated 
June 3, 1986. 


Habitat of the Concho water snake hae been affected by four large 
reservoirs on the mainstream Colorado and Concho Rivers, and by 
several ermaller impoundments on tributary etreams. Such water 
development hae contributed to the current environmental baseline 
conditione for the snake. At least three seperate aspects of 
these impoundegents have resulted in losses of Concho water snake 
habitat: inundation of habitat, downstream impacts, and population 
fragmentation. 


Within the influence of impoundments on both rivers, the grevel 
riffle habitet hee been inundated, leaving reservoir shorelines 
apparently unsuitable for the snake. Below existing dams on the 
Colorado River, the normal river flow hes been severely reduced 
or curteiled, and floodflow scouring which sainteins the etreas 
bed and defines channel cheracteristics has been eliminated. 
Without such ecouring flows, the rocky streambed end riparien 
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zone become covered with silt, eliminating the gravel-bottoned 
riffle aress and shoals required for juvenile snakes, and sllowing 
the former chennel to become choked with vegetation. The documented 
losses of Concho water snakes as s result of Robert Lee Dan (E.V. 
Spence Reservoir) on the Colorado River are discussed later ia 

this section. 


A third, lese understood impact to Concho water snekes resulting 
fron dem construction has been population fraguentation. Prior 
to the conetruction of Lake Naeworthy and Twin Buttes Reservoir 
os the upper Concho River systen, there were documented Concho 
water snake populations in Dowe Creek end the South Concho River. 
Even though the actuel reaches that once supported enaskes in nost 
of these Concho River headwaters have not been inundated, the 
populations have been sll but extirpated. The subsequent 
construction of Twin Buttes Reservoir on the South Concho River 
compounded the separation problem in this drainage (see Figure 
1). Recent surveys of all of these tributariers located only two 
Concho water snekes in Spring Creek, a tributary of Dove Creek. 


Population fragmentation is expected to have several adverse 

impects: (1) it will reduce the smount of habitat available to 

the orgenisa through physical isolation; (2) it will reeult in 

loee of the best available habitat, leaving more peripheral, 
euboptinum habitet; (3) it will restrict genetic interchange and 
population influx between populations; (4) it will leave the 

isolated populations wuch sore vulnerable to environmental variations 
and naturel catastrophes; and (5) it will preveat recolonisation 

of suiteble habitat after-catostrophic losses. Isolation of 

Concho water snake populations by dems on the South Coacho River 

ie the probable ceuse of the disappearance of viable populations 

from these headwaters. Fragmentation must therefore be eddressed 

in this opinion to sesure viebility of the three renaining populations 
of Concho water snakes after their separation by Stacy Reservoir. 


In addition to flow reductions due to the nalostream reservoirs, 
there have been declines in flows of the Colorado and Concho 
Rivers resulting from additive impacts of sualler water inpoundsents 
ead water diversions. These flow declines began very early ia 
the history of European settlement in the area. Overall decliaes 
in the averege annuel discharge since 1935 of the Colorado River 
at Bellinger, Texes end the Concho River at Paint Rock, Texas are 
635 and 61 percent; respectively. The loss of flow ia these 
tivers hase reduced or eliminated suitable habitet as well sa 
impacting the fish food base for the Concho water snake. Also, 
water pollution end sedimentation probleas have been axzaecerbated 
due to a lack of water diluting volunes. 


Future tapacts which act cumulatively to impact the species 
include increased stream siltetion due to land management practices 
fa the watershed, the continued use of agrichenicals which nay 
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affect the sneke or its food base, and changes in levels of 
point-source water pollution. There ere no known major weter 
development sctivities which could take place without Section 7 
consultation. 


Scream Flows and Concho Water Snake Habitat 


Strean flow records for the Colorado and Concho Rivers were 
reviewed from 1908 to present (see attached). Comparisons were 
made before and after Robert Lee Dam was conetructed on the 
Colorado River (1968) and before end after 0.C. Fisher (1951) and 
Twin Buttes Reservoir (1962) were constructed on South Concho 
River. River channel sorphology results from a complex series of 
paranetercs that combine to produce stability. Bankful flow (Pb), 
the discharge which fille the channel to capacity such that 
additional flow will cause overbank flooding, is a physical index 
of the most dominant range of channel-forminong flows. The geometric 
ween of an enuusl peak flow series (Pgm) represents the relative 
magnitude of all peaks in the series and approximates Pb (Lowhen 
1982). The channel-forming effectiveness of Pgw is determined by 
ite volume and frequency of occurrence (duration). Prior to 
construction of Robert Lee Dan, Pgm at Ballinger averaged 15,907 
cfs (0.98 days/year). After Robert Lee, Pgm dropped to 4,374 cfs 
(0.08 days/year). Sintlarily, on the Concho River at San Angelo, 
Pge before 0.C.° Fisher Dem was 17,391 cfs (0.30 days/year) and — 
after construction dropped to 9,747 cfs (0.83 days/year). After 
coostruction of Twin Buttes, Concho River Pgwe dropped to 1,285 
cfe (0.81 days/year). Since 1965, with all dems in place on the 
Concho and Colorado Rivers, Pge at Winchell, 54.5 miles below 
Stacy Daw site, has averaged 11,211 cfs (0.81 days/year); prior 
to 1965 it averaged 27,536 cfs (0.98 days/year). 


FWS believes that the Concho River has stabilized at its presently 
reduced flows, perhaps due to the numerous low-head irrigation 

dams elong its course, but that the Colorado River continues to 
change eas a result of the construction of Robert Lee Dam. Reduction 
of Pgn from 15,907 cfs (0.98 days/year) to 4,374 cfs (0.08 days/year) 
ia the Colorado River, measured at Ballinger, has resulted in 

silt accumulations, vegetation encroachaent and stream narrowing 

at least to Maverick. Under existing flow reginens in the 

Colorado River, this process will continue downstream, resulting 

ion the continuing reduction of snake habitat, particularily 

juvenile habitat. 


In 1965-67, Norm Williams studied sa flourishing population of 
Concho water snakes immediately below the yet-to-be constructed 
Robert Lee Dam. The habitat consisted of: 

“seedeep still pools, shallow riffles, swift rapids, 

and isolated etagnant pools. The river bed varies 

from a hard, smooth limestone to gravel and deep sud. 
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“The water level fluctuates greatly during the year. 

In late August of 1966, the river was a fairly fast 

moving etream, with water filling the bed. During the 

fall, winter, and spring months rein filled the river 

to overflow. Drought periods during the summer nonthe 

lowered the water level appreciably so that only a slow 

trickle was observed. The width of the river varied 

ducing periods of normal flow from a few feet to as 

much aes 20 yerds. The depth varied soraslly fron ea few 

daches to two feet in isolated pools. During the 

flooding of the late spring of 1967, a depth of ten 

feet or more wae not uncommon. During the one year 

period of this study noticeable changes in the banks 

ead river bed occurred due to this flooding. Wew sand 

and grevel bars and debris piles were formed. The 

river bed was altered slightly to fora new riffles and 

pools” (Williems 1969). 
Today, that same reach of the Colorado River is a low-flow streaa 
channel ebout 10 feet wide. Silt and vegetation have encroached 
on most of the original channel, covering the rocky riffles and 
burying the pools. Concho water snakes are no longer found in 
this reach of the Colorado River. Scott and Fitegerald (1985) 
described it thie way: 


“We found that the habitat immediately below Robert 

Lee was very different from the same srea figured in 
Williams (1969). Instead of a swift-flowing strean 
truaning over rocky riffles between shallow aad deep 
pools, we found a muddy, sluggish trickle choked with 
selt cedar. Apparently, the lack of scouring floods 
sllowed the rocky streambed to become covered with silt 
which provided an excellent substrate for the invasion 
of salt cedar aad other perennial trees, grasses, and 
sedges. Brnovek (1975) had noted similar changes as 
early as 1973-1975. About 45 km below Robert Lee, silt 
deposition was noticeably less, rocky riffles eppeared, 
salt cedar was much less common, and we found the first 
Me. he paucimaculats. Downstream from this poiat sear 
Maverick, the species seemed to be regular if 

not abundent.” 


Below Maverick, the effects of the reduced flows from Robert Lee 

Dam have not adversely altered water snake habitat. In this 
inetance, lower flows thenselves do not appear to be detrinental 

to the snake or its principle food iteus, but above Maverick the 

loss of gravel riffles for juvenile snake foraging and resting 
habitats due to siltation and vegetation encroachment is detrisental. 
Good water snake habitat on the Colorado River presently extends 
downstreas from Maverick to Winchell, a distance of 123 miles. 


Below Winchell, geology of the area dictates gtedual changes in 
the Colorsdo River, resulting in fewer and susller riffles. For 


148 


10 


about the next 24 miles of stream, Concho water snakes persiat 
but thetrer distribution centers around fewer and fewer riffles. 
Eventually, the snake disappears completely from the Colorado 
River, somewhere near Highway 45, and for the nex: 80 ailes no 
Concho water snakes have been found. Downstream from this devoid 
reach, below Bend, Texas, a small, remnant population of Concho 
water snakes exists in 10 miles of habitat. The reason for the 
lack of water snakes above Bend has been explained by Scott and 
Fitzgerald (1985) as a lack of suitable habitat. Riffles are too 
widespread to allow successful colonization end the sandstone 
substrate may aot allow for good gravel habitats. In other 
areas, where clean gravel riffles occur more frequently than 
every half aile, snakes prosper. Where gravel riffles decrease 
to less than 1 per mile or the riffles become embedded in silt or 
sand, snakes decline or disappear. 


Habitat changes and pollution in the upper Concho River have 
eliminated Concho water snakes from Sean Angelo to Veribest (11 
river miles). The Concho River still eupporte a good population 
of Concho water snakes from Veribest to the confluence of the 
Colorado River. 


HABITAT MODELING 


As se part of thie consultation, FWS initiated additional collection 
of date on Concho water snake habitat. Data collected vere 
primarily hydrologic and were used to establish flow levels 
necessary for survival of the water snake, to quantify habitat 
losses to the project and the potential habitat gains through 
various alternatives. The FWS Instreem Flow Incremental Methodology 
(IPFIM) was used to analyze currently available habitat and to 
predict habitat levels at verious stream discharges. Biological 
data on euitability of various habitet parameters (water depth, 
water velocity, substrate, and cover) were assembled by & group 
of five biologists knowledgeable about the Concho water snake or 
eimiler epecies, and by a group of three biologists knowledgeable 
ebout the fishes which form the food base of the snake. These 
suitability deta were assembled during a three day meeting in 
Midland, Texas on September 9-11, 1986. Measurements of existing 
physical conditioas on the Concho and Colorado Rivers were teken 
from September 22 - October 3, 1986, using standard IFIM methods. 
Biological and physical date were analyzed at various flows using 
the Physical Habitat Staulation (PHABSIM) program developed by 
the PWS for other projects. This program provided predictions of 
aveilable habitac at various flows, eas weighted useable sree 
(WUA), which ie the available habitat weighted for levels of 
quality. Habitat estimetions were made for juvenile foraging 
area, juvenile resting erea, adult foraging area, adult basking 
area, and the ereas needed by four species of forage fish. The 
program also provided predictions of the WUA which exists in the 
area to be lost to inundation, altered by project stream flow 
changes, or gained by vwarious manipulations of physical habitat 
parameters. 
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PEASS°M azaiysin estimated there are preseactiy @€,311,°88 fr- af 
UUa eof jevesiie feragiag babitet ia the Ceierede ead Ceache 
Riwers. After ceasideratios ef all the hbebitats etilized dy 
Coache water saskes, juveaile feragiag babitat wee the paraeeter 
chosea ts describe impacts esseciated with Stsecy Dem dSecaase FUS 
dbeliewes it is tebe meet liaitiag facter fer the subspecies. 

The asalysis alee shewed that tstal lesses eseeciated with the : 
Stacy project (taeadetion zese and redectiosn ef flews) will de 
1,637,308 fc° UEA (26 percent). Reasesadle ead predeat 
alteraatives preseated is this episice ceapeasate for theee 
projected leeses. 


Viability Asslyeia 


Much of che ratiesasle dsehbiad the reaseaadle and predeat elter- 
eatives relates te this sedeliag (see sttsched viedility sasalyeis). 
Alcheugh several ef the assenptions is this sedel are epea te 
questiean, the basic ideas appear cerrect. These include: eves 
withoet Stacy Dea, the Coacho water snake is likely te de lest 

ia the upper Celerade River aad decline grestly in the lewer 
Colorede River; less ef hbeditat increesee veneradility; iacreese 

fo habiceat is mere iapertsst thes es iacreseee ia saunders ia the 
face of catastrephe; riffle frequeacy deteraines iselated popelatioa 
servival; pepulatien fregmentation increases susceptidlity te 
extinction (especially due te catastrophe); greater envireseeantal 
variation (fleed er zero flows) prosetss extiactien; mesagesest 
faterventies easy eabaace the viability ef che esake adeve currest 
(pre-dae) states. 


The viability medel suggests thet witheet alterativee, coastrectios 
of Stacy Dae will lead to the less of Concho weter snakee in the 
Colorado River bet aet ia the Coache River, ead will tacrease 
chances of catastrophic extinction by up to 20 fold. Ite alse 
seggeste the following altersatives will redece er even eliaisate 
thet risk: 1) redectioa ef envirensental variation (reduce very 
high er sere flows); 2) creation of additional habitat (rifflee 
close enought to pereit frequent dispersal), especially ia the 
Colorado River; 3) artificial dispersal of genetic aaterials. 
These three suggestions, plee the protection ef isolated areas, 
fore the basis of the following alteraatives. 


Four desic assuaptiene directed developsent of these altermatives: 
1) Comcho weter snake babitat, that will sallow the sebspecies to 
carry out all phases of its life history, cana be artifically 
created and matataiaed; 2) ao changes should de suggested for 

river reaches supporting good populatione of Concho water saakes 
because efforts say do sore here than goed, and because an increase 
fa the avebers of snekes is less importaat then the expensioa of 
snake habitat; 3) aewly created habitats say act be of equal 

walue (WUA) to habitet being lost, dBSecause creation of new habitat 
is yet to be tested while the reaches being loet contain eose of 
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the best Concho water snake habitat available; 4) long-tera 
comagitgents to best management practices will be maintained by 
all perties. 


REASONABLE AND PRUDENT ALTERNATIVES 


Reasonable and prudent alternatives are those alternative actions 
that can be iaplemented in a manner consistent with 

the tntended purpose of the action and consistent with the scope 

of the Federal agency's authority and jurisdiction and will avoid 
jeopardizing the species. The principal objective of these alternatives 
is the creation of habitat for the Concho water enake within its 
hietoric range. Changes in water regine resulting from Stacy Das 
and iaplementation of che s«, alternatives are expected to result 

io the loses of 1,738,033 ft* (WUA) of jyvenile water snake habitat 
and the creation of up to 2,629,449 ft (WUA) of new hebitat. 
Occupation of che new habitat by Concho weter snakes will be 
carefully sonitored to assure long-term success. Flexibility to 
test methods of creating the necessary water snake habitat will 

be provided via a cooperative agreement that allow progreesive 
implementation of alternatives. Succeseful alternatives will be 
impleeented rapidly; aiternatives that feil to achieve the required 
goal will be improved. There are four basic ereas that are the 
focus of this consultation regarding impacts of the proposed 

Stacy project on the Concho water snake: (1) the Colorado River 
downstreee frow Stacy Dam to Pecan Bayou, (2) Stacy Reservoir 
within and adjacent to the maxigus reservoir pool, (3) the Colorado 
River upstreas from Stacy Reservoir to Spence Reservoir and, (4) 
the Concho River upstream from Stacy Reservoir to San Angelo. 


Reasonable and prudent alternatives have been developed to eliminate 
jeopardy and adverse swsodification, and iavolve an integrated set 

of activities in each of the areas of concern. These alternatives 
ect together eas a functional unit, and must be fully teplemented 

in eech aree to insure the continued existence of the Concho 

water sneke. The continued existence of the Concho water snake 
after Stacy Reservoir will also be supported by active research 
incorporated into long-terga management efforts. These efforts 

will fell upon CRMWD, through Corps permit requirements, and are 
outlined in che following alternatives. 


I. Monitoring 


CRMWD will aonitor the Concho water sneke and its hebitet 

in order to provide a continuous record of their well-beiaog 
and to determine if the alternatives ere working as planned. 
Monitoring will occur three times each year, in April-May 

end again {n September snd October, in each of the three 

river ceaches isolated by Stacy Reservoir (upper Colorado 
River, lower Colorado River, and Concho River). Five specific 
juvenile habitat areas supporting healthy populations of 
Concho water enakes will be selected in each reach. These 
permanent monitoring sites will be searched completely once 
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each spring and twice each autuan for snakes. Lengths and 
weights of all Concho water snakes at each site will be 
recorded, the aninals will be cold branded for individual 
identification and then released. Presence of food iteus 
will be noted, but the snakes should not be handled so as 
to cause thea to regurgitate food items. Suabers of 
fadividuals of other species of Werodia should also be 
recorded. 


Young-of-the year snakes are expected to seke up the bulk 

of the autuma individuals measured. <A second trip to each 
locality sebout four weeks after the first autuen earking 
will then be made in an attempt to recapture and rendéasure 
merked snakes in order to determine growth and survival. 
Spring nonitoring will look for marked suakes as well as 
measuring and marking individual snakes. During the autuan 
monitoring period, fish near each site will also be saupled 
by seine to detsrnine approxieste estimates of abundance 

aad species diversity. .- Flow rates, suitability of the 
habitets for enakes, length of the selected habitats, 
vegetation encroachment aod other physical pareseters 
important to water snakes will also be noted. Stress 
cheannel profiles will be measured each year for each 
wmooitoring site using the suitability criteria and IFIN 
methods used during this consultation. Suitability weasure- 
meots of selected juvenile snake habitat sre expected to 
yield better criteria through experience. Feedback through 
monitoring will help to ensure that waenagenment alternetives 
are sodified with time to more efficiently preserve constituent 
elewsents of proposed critical habitat. An annual report 

on gwonitoring will be submitted to che FWS by December 

31 of each year. Monitoring is necessary during construction 
of Stacy Dem and the filling of Stacy Reservoir, sad should 
eontinue for 10 years. 


Studies 


Although several status and distribution surveys have been 
carried out oa the Concho water snake, little inforestioa 

ie available on basic life history and biology. The following 
ie ea list of studies necessary to more accurately determine 
the habitat/life stage needs of this species. Information 
derived from these studies will be continuously iacorporated 
into ongoing alternatives in order to “fine tune” management 
efforts. All should start fiumediately. 


A) Life history study, including age, growth, reproduction, 
hibernation, food end feeding, behavior, predation, 
competition, habitat descriptions and utilization, 
thermo-regulation end sovement. Other likely 
biological parameters may be added as the study 
ptoceeds. Five years. 
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B) Genetic viability of the existing population and the 
isolated subpopulations. Two years. 


C) Physical habitat studies, including stream channel 
stebility, sediment source and deposition, vegetation 
eacroachmenot and water chemistry. Three years. 


D) Information on availability and distribution of food 
items. Two years. 


E) Energy budget and growth of all three water sneke 
species at different life stages under natural and 
controlled conditions. Three years. 


F) Evaluation of the various proposed management 
alternatives within this opinion, with recommendations 
for improvements. Ten years. 


Studies will act, along with monitoring (I), to ensure that 
active management alternatives are appropriately adjusted 

to diminish adverse impacts to proposed critical habitat. 

Some of this information would be needed regardless of the 
coostruction of Stacy Dam, while other important studies 

are a direct result of the proposed construction. FWS is 
willing to share the cost of the life history and energy/growth 
studies with CRMWD. All other studies are the responsibility 
of CRMWD. Study plans must be approved by FWS before 

studies are initiated. 


III. Upper Colorado River Management. (net +249,197 fc? WUA) 


The upper Colorado River between Robert Lee Dam and 
Maverick once supported a good population of Concho 
water snakes, prior to the closure of Robert Lee Daag. 
Preseaotly, no Concho water snakes occupy this reach but 
continue to do well froem Maverick to below Ballinger. 
The objectives of this alternative are to reconstruct 
Concho water sneke habitet in the Colorado River fros 
Robert Lee Dam to Maverick and to stop the continued 
downstream encroachment of silt and vegetation oo juvenile 
foraging ereas below Maverick. This alternative will 
create 349,922 f£t* of WUA of Concho water snake juvenile 
foraging habitat, but will also result in the loss of 
100,725 ft WUA below Maverick due to increased 

flows. The losses (10 percent) are more than offset by 
the gain (34 percent) and the expansion of snake habitat 
by amore than 30 river etles. The following items will 
be necessary to iaplement the rehabilitation. 
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Flow releases required from E.V. Spence Reservoir: 


Te is the responsibility of CRMWD to create and 
maintain good Concho water soake habitat in this reech. 
The following alternatives are designed to meet that 
responsibility. Options that delay the alternatives 
due to high water or drought do not abrogate that 
overell responsibility. 


1. Minisue Flow. 


In order to provide euitable habitat for the Concho 
water snake and its food base, a siniaua flow ina 
the channel year round is required. CRMWD will 
release water from E.V. Spence Reservoir at flows 
sufficient to maiotain eat least 10 cfs throughout 
the reach of the Colorado River from Robert Lee to 
the USGS flow gauge at Ballinger. This flow will 
not be dependent upon presence or absence of flow 
into the reservoir, is in addition to releases for . 
downstream water rights and shall not be depeleted 
below the 10 efs level by any water user. A 10 cfs 
flow will provide optimal juvenile feeding habitat 
for Concho water snakes in this resch st its present 
configuration, as shown by PHABSIM modeling. 


2. Channel Maintenance Flow. 


To maintain s stable channel morphology, a high 

flow is needed for flushing of sediments. Although 
the flow that originally formed the Colorado River 
channel io this area (Pgm) is no longer possible 
(15,907 cfs (0.98 days/year)}, it is expected that 
600 cfs released from E.V. Spence Reservoir for a 
period of 3 consecutive days once every 2 years 
should be sufficient to maintain s channel of reduced 
size. This flow esust be released during the winter 
(November through February) to avoid adverse effects 
on juvenile and hatching Concho water snakes, and 
should correspond with natural flood events, if 
available, to maximize the scouring effect. The 
release of channel maintenance flows will not be 
dependent upon flow into the Reservoir. Maxisaus 

flow release from Robert Lee Daw is dependent upon 
water levels. If insufficient head exists to release 
600 cfe during the first year of a two year cycle, 
mexiaum flows available will be released the second 
year for the same duration (3 days). 


High flow releases from Lake £E.V. Spence will be 

made in such a wpanner as to aintaize hare to Concho 

water enakes. Oue to prior comsmgittments of CRMWD 

to meet downstream water right holders water requirements 
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(such releases normally occur in July and August, 
anovally, and have duration of 48 to 72 hours), it 
may be necessary from time to time to release water 
at rates up to 500 cfs. CRMWD will use its best 
efforts not to exceed 75 cfs after August 20, the 
earliest hatching date known for Concho water 
snakes. In addition to special releases, it may be 
necessary from time to time to utilize the spillway 
structure at Lake E.V. Spence to alleviate flood 
conditions that may develop upstream from Robert 
Lee Dam in accordance with the terms and conditions 
contained ion the water permit to CRMWD from the 
State of Texas, authorizing the tmpoundment of 
water in Spence Reservoir. 


CRMWD will not be required to release water (as 
described in this section) during periods of 
extended drought or conditions that may call for 
water rationing by the municipalities serviced by 
CRMWD. 


B. Channel and habitat rehabilitatioa: 


1. 


2. 


Vegetation and Silt Renoval. 


In order to recreate appropriate juvenile Concho 
water snake habitat in the upper Colorado River 

from Robert Lee to near Maverick (30 miles), it will 
be necessary to remove the existing encroaching silt 
and vegetation from the riffle areas. The requested 
channel maintenance flow releases are not expected to 
effectively remove already established vegetation. 
Mechanical removal is suggested. CRMWD should submit 
a plan for this effort by May 1987 for Corps and FWS 
review and approval. 


Addition of Rock. 


Channel maintenance flows move rocks downstrean. 
Construction of Robert Lee Dam has prevented the 
recharge of the rock substrates that were naturally 
found in this reach of the Colorado River. 

Existing rock substrates are aow either transported 
out of che system or have become covered with 
sediment. It will be necessary to reconstruct this 
substrate. Rock will include a mix of sizes froa 
medium gravels to large boulders, and should be 
placed both laterally and cross channel to fora 
bars and riffle areas. Rock used in habitat 
rehabilitation or creation should be of slab 
limestone origin and at least 50 percent (including 
all eize categories) should be flat, slab-like rock. 
The new habitat areas must have shallow water 
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associated with the rock, and a general slope of 10 
percent or less. Riffle habitats will be clustered 

in groups or complexes and will have an average 
frequency of 3 per aile, similar to that found in 

the beet known Concho water snake habitat. Riffles 
will range in length froe 100-450 feet and average 

150 feet long. Width of the rock/gravel shoals 

should be sufficient to sllow snakes to utilize 

thea from the low flow periods (10 cfs) to the 
ordinary high water mark. Placement of new habitat 
muet be designed to minimize sedimentation or washout 
problems and mimic natural pre-Spence Reservoir patteras. 
New habitat will be monitored for success and replaced 
or modified as necessary to ensure long-term success 
in Concho water snake survival and reproduction. 


Concho water enake reintroduction: 


Ie is not likely chat adequate numbers of Concho water 
snakes will quickly move upstream to colonize all the 
newly created habicat. It will thue be necessary to 
move enakes upstream to the restored habitets. Such 
transplants are to come from the area on the Colorado 
River to be inundated by Stacy Reservoir and will 
coneiet of approxisately equal numbers of males and 
females. Snakes should aot be moved into newly 

creeted habitat until the presence of a sufficient food 
bese hase been confirmed. This food base is expected to 
move in the srea naturally, but may have to be stocked 
if natural movement does not occur rapidly. 


Protection of rehabilitated habitat and existing, ainiaua 
and dominant flows: 


For long-term maintenancé of the rehabilitated habitats 
and flows, it will be neceseary to protect the aewly 

created habitat sreas from water and gravel harveeting, 
lowhesd dam construction, road and bridge construction 


‘and aay other channel modification or development that 


might be proposed. CRMWD will use its legsl authorities 

to prevent water development within the Colorado River 
channel, and elsewhere in the watershed when auch development 
will tmpound over 200 scre feet. CRMWD will aleo 

discourage water development within the watershed under 

the 200 acre feet category. Protection of flows by 

suthority of CRMWD may benefit proposed critics] 

habitat on the Colorado River above the inundstion of 

Stacy Reservoir. 


Lower Colorado River Management (net + 2,059,019 fr? WUA). 


Concho water soske habitat in this resch presently varies 
from good between Stacy Dam and Winchell, to fair between 
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Winchell and the Highway 45 bridge, to unoccupied below 
Highway 45. The goal of this alternative is to protect 

the good habitats and to upgrade the fair and unoccupied 
reaches to good habitats. Flow reductions will result in 
the loss of 186,758 ft? WUA of juvenile foraging habitat 
that will be offset by the creation of 2,245,777 ft* WUA of 
new habitat. This alternative serves to protect critical 
habitat constituent elements below Stacy Dam through 
guaranteed gsiniasua flows, channel maintenance, proper 
stream temperature regise and habitat improvement actioas. 


Ae Flow releases from Stacy Reservoir: 
1. Miniaua Flow. 


Release flows froe Stacy Dam sufficient to maintaino 
11.0 cfs in the Cqglorado River between April and 
September, and 2.5 cfs between October and March of 
each year, frog Stacy to Pecan Bayou. These flow 
requirements (slightly higher than flows stipulated 
in the CRMWD State water permit), represent 
iastantaneous minimums, and are to be protected 
throughout the lower reach of the river. Eleven 
efs minimua flow was chosen for Concho water 

snakes because the PHABSIM model indicated that it 
was the lowest flow that would provide near optiaal 
juvenile foraging and resting habitat in the reduced 
Colorado River channel below Stacy. Continuous 
flows are necessary to maintain juvenile foraging 
habitats (shallow riffles) and for the forage fish 
upon which che snake depends. These flows will 

not be dependent upon the presence or absence of 
water flowing iato Stacy Reservoir, and sust be 
protected from legal and illegal water diversion. 


2. Channel Maintenance. 


Ie will be the responsibility of CRMWD to assure 
that the Colorado River below Stacy Dam remains 
suitable habitat for the Concho water snake. 

Present flow (Pgam) at Stacy required to maintain 

the existing channel are 7,728 cfs (0.60 days/year). 
Due to reduced discharges following the construc- 
tion of Stacy Dae, the river will stabilize at a 
emaller channel. A computed flow of 2,500 cfs 

for 2 consecutive days once every 2 years will be 
sufficient to maintain snake habitats in the new 
channel. The 2,500 cfs will be released according 
to the sage criteria under which channel maintenance 
flows are released from Spence Reservoir (see III 
A.2). The release of this channel maintenance flow 
will not be dependent upon flows tato Stacy 
Reservoir. Periodic flows from Muetang and Hone > 
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Creeks will also provide some flushing of the 
Colorado River, but alone will not be sufficient 
to stop encroachment of vegetation on riffle areas 
that make up juvenile snake habitat, and will do 
nothing to maintain the reach from Stacy Dam to 
Mustang Creek. If 2,500 cfs fatls to provide 
complete flushing of sediments below Stacy Daa, 
CRMWD will be responsible for mechanical removal. 


Temperature. 


Release of waters from Stacy Dae significantly 
colder than the ambient water temperature of the 
Colorado River will reeult in the death of 

many water snakes and most of the forage fish for 
many miles downstream. During warm weather, Stacy 
Reservoir will stratify, reaulting in the deeper 

. ters (hypolimniono) maintaining a consistant 
temperature of about 55° F. During autumn, winter, 
and spring, stratification is disrupted and the 
reservoir will be approximately che sage 
temperature as the river. Release of hypolianetic 
waters from Stacy Reservoir during the suamer 
gsonths when ambient river water temperatures could 
be 80°F must not occur. When the reservoir is 
stratified, all releases will come only from the 
warmer, epilimnetic surface waters. Because 
channel forging flows will be released only during 
Novenaber-February when the reservoir is not 
stratified, they will not be a problem. Permit 
release flows required by the Lower Colorado 

River Authority ehould come only from epilianetic 
waters. 


B. Habitat Improvement 


le 


Stacy Dam to Winchell. (-186,758 fe? WUA) 


Within the reach of the Colorado River from Stacy 
Dae to Winchell, water snake habitat is good, and 
soakes are abuodant. Changes in water flows after 
construction of Stacy Dam are expected to reduce 
Cogcho water snake habitat in this reach by 186,758 
fe° WUA. Hoggver, the river ie not expected to 
aggrade as happened below Spence Reservoir because 
of differences in soil type and land management 
practices below Stacy. Snakes are expected to 
regpaia in this reach of the river, but at reduced 
numbers corresponding to the reduced habitat, and 
no further efforts (besides those discussed ino A. 
above) are proposed. 
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2. Winchell to Pecan Bayou (+2,245,777 ft? wUA) 


From Winchell to Pecan Bayou, the Colorado River 
changes ite bedrock atrata and enters an area of 
extensive sandstone. Snakes and riffle habitats 
continue to be found throughout the first 24 ailes 

of thia formation, but at a reduced rate, and 
eventually disappear completely. Withia che river 
reach between Winchell and Pecan Bayou (49 river 
miles), CRMWD has an uaparalleled opportunity to 
improve and creste new water snake habitat in an 

sree that now has only limited water snake utiliza- 
tion. Reduced flows in this reach due to Stacy Daa 
should allow extensive instream manipulation ia 

order to create new juvenile water snake feeding 

and resting habitat. WNumerous low head dams or 
gebione will be constructed that will act as partial 
barriers to gravel and cobble, creatiag new riffles 
above and below them. Height of the barriers 

should be sufficient to create rock riffles 450 

feet long sasociated with each barrier, but should 

not exceed one foot. These newly created snake 
habitats should be interspersed with existing 

shoals and riffles to provide an average of at least 
three per aile of stream. Barrier shape should 
concentrate low water flows towards the active channel 
of the streams, and the barriers should be firaly 
attached to the substrate to withstaad the high flows 
anticipated from et least a 100 year flood. If 
naturel rock recruitment is not sufficient to fora 
riffles and shoals ion association with these barriers 
within 3 years following their construction, thea rock 
meeting the criterie set forth in III B2 will be placed 
sbove and below these barriers to fore the specified 
hebitat. Reaches of the Colorado River below Pecan 
Bayou are not recomsended for improvement because 
sustained maintenance of riffle habitats within the 
area may be physically impossible. Flows and sand/eilt 
contributed by Pecan Bayou and the San Saba River and 
other tributaries are likely to wash out or bury in- 
etream etructures aad associated snake habitats 

during flood flows. 


Concho River Management 


There are presently 19 low head dems (some exceediag 6 feet 
in height) on the Concho River below San Angelo. These 
deme interrupt gravel transport downstream, inundate loag 
stretches of river, and may hinder snake movement. The FWS 
considered removal of all or some of these structures in 
order to expose sdditionsl juvenile foraging habitat. 
However, ownership ead legal atatus of the danas is unknown, 
sad their existence may have even benefited water snakes 
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by stopping downstream changes to the Concho River chat 

have destroyed habitst below Robert Lee Dew on the Colorado 
River. Therefore, CRMWD will determine the ststus of each 
of the low head dems on the Concho River below San Angelo 
and investigate the feasibility of their removal. This 
report should be coapleted and seat to the Corps and FWS by 
December 31, 1987. _If removel of all 19 dame is fessible, a 
total of 142,389 tr? (WUA) of juvenile water snake habitst 
could be created. 


Hew Reservoir Habitats, Stacy Reservoir Management 
(+33, fet~ wua) 


Ta order to replsce juvenile foraging habitat lost due to 
Stacy Reservoir (-1,450,550 fe° WUA), habitet along the 

aew reeervoir shore aust be made more suitable for Concho 
weter snekes. Based on svailable inforastion on both 
subspecies, FWS believes that the Coocho and Brazos water 
enakes ere ecological eimilar. Although they are on different 
river systems, both seem to be limited by similar habitet 
features (e.g-, flat shallow rocky riffles). Although ao 
Concho water soskes have been found io reservoirs, all 

ages of the Brazos weter enske (N. ho. harteri) have been 
found ealonog the upper reaches of Possum Kingdom Reservoir 

ead Lake Granbury oo che Brazos River. Reservoir sorphology 
on the Brazoe River differe significaotly from existing 
reeervoirs on the Colorado and Concho Rivers, with the 

former occurring on stream cut limestone beds io a topography 
of moderate relief and the letter on silt sad loae in an 

area of low relief. The major rocky sreas reseabling 

water enoske habitat on Spence, Twin Buttes, Nasworthy and 
0.C. Fisher Reservoirs (Colorado and Concho River Reservoirs) 
are found elong the dase as riprsep. Because of the embedding 
and boulder seize used for dam ripraps, Concho water snakes 

do not inhabit chese areas. FWS believes that the large, 
imbedded rock does not provide suitsble habitat for water 
snakes, hence they are aot found thre. Stacy Reservoir is 

to be built in eo limestone ares geologically similar to 
Poesum Kingdom and Lake Granbury, but with lees relief, 

and may provide some water enake habitst. In order to 
improve chances of Concho water snakes inhsbitating Stacy 
Reservoir, 45 new reservoir habitete will be constructed. 
Rock eizsee will range from medium gravels to large boulders 
of elab limestone origin, st least 50 percent of all size 
categories beioag of flat, slsab-like limestone. The new 
reservoir habitats ere to be 150 feet wide and reach froae 

S$ feet sbove the conservation pool level (1,551.5 ft.) of 

the reservoir down to the river channel (Figure 2). Ex- 
teadiog anew reservoir habitate from above the high water 
level to the river channel will allow utilization at all 
reservoir levels. Slopew should not exceed 1 in 10, the 
maximue reservoir shoreline slopes Brazos water snakes 
inhebitat. This slope will allow et least 5 feet of 
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juventle water enake foraging ares at the preferred depth 

of less than 0.5 feet. New reservoir habitstes, like riffles 
fa the rivers, will be clumped (3/mile) and coacentrated at 
the upetream 1/3 of the reservoir. Snskea will occupy the 
habitate naturally ae rising reservoir waters ioundate 
natural riffles. Snakea forced out of the river chennels by 
rising reservoir levels will survive in these srees uotil 
the fluctuating water level drops segein. Permsoent occupancy 
easy also occur on hsebitets usually submerged. It is unknown 
if changing water levels will result in siltation of these 
artificial habitats, but if eflt, sediments or vegetation 
does become ea probles, plans to clesr them must be asde. 
Stacy Reservoir habitat improvements sre recommeaded to 
conserve some conatituent elements of propoeed criticel 
habitst within che fnundation zone. Such measures may 

sllow snakes to occupy the reservoir aod reoccupy both 

river cheonelse duriog lower reservoir levels. When 45 
artifical habitste are constructed, juvenile feeding 

sad reeting hebitat will be increased by 33,750 fr* WUA, 

1.9 percent of the lost habitat. Care should be taken to 
prevent the srtificial habitats from becoming boat lauaching 
ramps by limiting eccess to them. This alternative may 

be phased in over a 15 yesr period in order to sesess 
euccese and correct any flawe that might exist. CRMWD 

puet complete at leset 10 habitats, scattered chroughout 
upper 1/3 of the reservoir area by the time the dam is 
cloeed. Design snd construction of the remaining structures 
will depend upon success of the firet 10 habitats. Corps 
sad FWS will make that evaluation within 5 yeers after the 
hebitats ere flooded. 


Additionsl basking areas will be provided within the reservoir 
by sllowing the lerger trees to stand rather than removing thea. 
A good forage base of sinnoows is expected to ftoheabitat the 
reeervoir, tnocluding Notropis lutensis, Notropis stramineue, 


Pimepheales promelss, Pimephales vigilax, and Gambusia affinis. 
Tributary Stresm Habitats 


While loses of prime water snake habitat and proposed critical 
habitat in the Colorado and Concho Rivers is being partially 
offset by habitat ieprovements above and below Stacy Reservoir, 
additionel secure habitat is needed. Several of the smaller 
tributaties of the Colorado and Concho Rivers are known or 
believed to support Concho water snakes. CRMWD personnel 
captured 5 Concho water snakes in Ela Creek and its tributary, 
Coyote Creek in 1986. Kickapoo Creek, Spring Creek, and 
perhaps Lipan Creek may still support a few Concho water 
snakes. CMRWD will negotiate with private land owners for 
protection of Ele Creek and its tributary in the area of 
suitable water snake habitat (7 miles). Protection of Ela 
Creek should provide long-term preservation of Concho water 
snake habitat. CRMWD will continue to search tributary 
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etreeeas to determine if additional Coacho water senake 
populations occur. 


VIII. Maintenance of Genetic Heterogenity. 


The feolation of Concho water saake populations by Stacy 
Reservoir could result in a loss of genetic diversity. 
Teolated artificial populations and isolated natural 
tributary populations could suffer the same fate. In 
order to insure sufficient genetic heterogenity in all 
populations, it will be necessary to move snakes from one 
population to another. At least five female Concho water 
enakes should be transferred to each of the 3 isolated 
populations from its nearest seighboring population 

once each year during mid summer (June-August). 
Population geneticists have determined that only one 
individual ts necessary to msintein che heterogeaity, but 
survivel of transferred enakes suggests a slightly larger 
number fe more appropriate. 


IX. Employment of a Full-Time Biologist. 


CRMWD will hire a full-time biologist, acceptable to 

CRMWD and FWS, to oversee the implementation of these 
slternatives end interact onsite with the engineers and 
equipment operators during construction of Stacy Dam and 

the new eneke habitats. This individual must have the 
euthority to assure that sll etipulatioas are followed and 

be able to fateract with FWS to alter the alternatives if 

new ideas or methods of protecting water enake habitst are 
determined. Monitoring eneke habitats and portions of tbe 
proposed etudies could also be supervised by this individuel. ° 
A ten year leagth of employment will be necessary to coordiaate 
and analyze all alternatives. 


x. Cooperative Agreement 


An egreement will be signed by the principal parties to 
sesure that ell phases of the biological opinion will be 
cerried out before and sfter construction of Stacy Daa. 
This agreement will sleo point out joint responsibility for 
modifying elternatives if future faformation indicstes 
adjustgwjent is necessary. 


Nonconetruction alterdatives (I, IZ, V, IX, and X) should 
begin as a0on as practical. Alternstives III, IV, VI, VII 
will be delayed for up to one yeer in order that thorough 
field etudies and much additional data concerning the Concho 
water snake as possible can be gathered. Alternative VIII 
need aot start until Stacy Dae ite closed. 
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RISK ANALYSIS 


A riek anelyeie for the Concho water snake was performed using 

a panel of the most knowledgeable biologists available (analysis 
attached). The. conclusion of that work was that without Stacy 
Dam, the subspecies hed a 11 percent chance of extinction over 
the next 25 years. With Stacy Dae in che equation (but without 
eoy reasoneble and prudent alternatives), extinction chances 
focreased to 40 percent over the same period. The alternatives 
focluded herein ae reasonable and prudent decreased extinction 
probability by l-1l percent independently, with the highest 
decreaseq coming from metoteiniong remaining water snake habitat 
(eioteue‘‘and chaonel foraing flows), creation of artifical riffles 
in historic reaches oot sow supporting water snakes, and creation 
of Micifical habitats. Chances of individual alternatives reducing 
extinction are not cugulative unless considered that way by the 
origioal panel. When che panel considered the impacts of the 
construction of Stacy Dae and the cumulative effects of all the 
proposed alternatives, they estimated the chances of water snake 
extinction to range from 10-25 percent, indicating the tepact of 
Stacy, Dam to range froma a +l toa-l4& percent over the existing 
river conditions without Stacy. However, none of the panel 
considered Stacy would benefic the survival of the Concho water 
enake, with the most optigistic scores iodicating s neutral 
effect. 


One factor that was not considered in the risk analysis wes the 
continued downstream encroachment of silt deposition in the 
Colorado River below Spence Reservoir. Hydrologists believe the 
Colorado River will continue to aggrade between Maverick and the 
coofluence ae a result of Robert Lee Dam, but at a slower rate 
than has occurred between 1968 and present. With the minimum and 
channel maintenance flows requested from Spence Reservoir as part 
of reasonable and prudent alternatives for Stacy, these same 
hydrologists believe that this reach of the Colorado River will 
etabilize sooner and with more water snake habitat than if those 
flows were not available. It is unknown how this information 
might have affected the risk analysis panel, but some sensitivity 
testing of the model indicates it is insensitive to habitat loss 
uoless such loss is very widespread. [ct is likely that knowledge 
of che conttioulfog loss of Colorado River habitat would have 
resulted in the panel slightly increasing the chances of extinction 
under the "no change” alternative and slightly decreasing the 
chance of extinction under the “Stacy Das” alternative. 


INCIDENTAL TAKE 


When the reasonable and prudent alternatives are implemented, 
there will still be some incidental take of Concho water snakes, 
but not to the extent that it will jeopardize the subspecies. 
Coastruction at the dam site way directly kill some individuals. 
Ratchlings that are present during reservoir filling may succuab 
due to a lack of proper feeding conditiona, cover, or greater 
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predation. A few additional snakes may be taken io the process 

of improving the existing rocky riffles. Concho water snakes will 
also be taken above and below Stacy Reservoir as new strean flows 
alter existing habitats. Under these circumstances, FWS ie required 
to address 1) the impact of this taking upon the subspecies, 2) 
reasonable and prudent measures necessary or appropriste to alfaiaize 
such impacts, and 3) terme and conditions that must be complied 

with by the Corps or applicant that minimise those iapacts. 


The maximus extent ef tacidental take anticipated 1g that which 
cecurs in conjuaction with the loss of 1,738,033 ft* WUA. As 
stated, above, such take will result from dam construction, 
reservoir filling, altered flows and habitat sanipulation 
efforte. <A ressonable and prudent measure te reduce take is chat 
a CRMWD employee will be on hand at times when take is likely te 
occur, to salvage enakes. Terms and conditions of incidental . 
take are: 1) that CRMWD notify FWS prior to any activity likely 
to result in take, 2) that any snakes salvaged be iasediately 
reported to FWS or placed ae per prior agreement with FWS, and 3) 
any Concho water snake mortalities be reported to FUS. If the 
extent of anticipated incidental take is exceeded because 
destruction of juvenile habitat ie greater than 1,738,033 tr? 
WUA, che Corps must rainitate Section 7 consultation and stop 
CRMWD from further habitat destruction that will result in takings 
until a new biologicel opinion with an updatad incideatal take 
statement is issued. 


SUMMARY-BIOLOGICAL OPINION 


The Stacy Project, if built without the reasonable and prudeat 
alternatives preseated in this document will jeopardize the 
continued existence of tho Concho water enake and adversely 
modify its proposed critical habitat. In the Section 7 : 
Interagency Cooperation Regulations (50 CFR 402.02) °...jeopardize 
the continued existence of (weans) to engage in an action that 
reasonably would be expected, directly or indirectly, to reduce 
appreciably the likelihood of both survival and recovery of a 
listed species in the wild...” “Destruction of adverse 
modifiction (means) a direct or indirect alteration that 
appreciably diminishes the value of critical habitat for both 
eurvival and recovery of the ...species.” “Reasonable and prudest 
alternatives (refer) to alternative actions identified through 
formal consultation... that the Director believes will avoid 
jeopardy or adverse modification....°~ 


In the case of the jeopardy standard, guaranteed iapleseatation 

of reasoneble and prudent alternatives will eliminate the 
likelihood of jeopardy by restoring deteriorated habitate, briaging 
disjunct populations together, breaking physical barriere to 

gene flow, guaranteeing stresm flows for critical life stages end 
forage fishes, and monitoring end studying population health and 
adjusting menagement activities. Proposed critical habitat will 

be modified with all alternatives in place, but as above, the 
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alternatives reduce the tapacts of such modification withia the 
proposed critical habitat to levels that do not significantly 
diminish the value of proposed critical habitat (or its 
constituent elegents) for survival and recovery of the Concho 
water snake. Therefore, the Stacy Project with reasonable and 
prudent alternatives adopted, is not likely to result in the 
“destruction or adverse gsodification” of the proposed critical 
habitat, nor is the project likely to “jeopardize the continued 
existence of” the Concho water snake. 


CONCLUSION 


This biological opinion is based on the best scientific and 
commercial information currently available. Reinitiation of 
formal Section 7 consultation is not required unless new 
information reveals effects of the action that may affect the 
Concho vater snake in a manner oot considered, if the action is 
modified in a gwanner not considered in this opinion, or sew 
species are listed that may be affected by the action. Failure 
to comply with reasonable and prudent alternatives will aullify 
the incidental take clause, and thus any project activities will 
constitute violations of Sections 7 and 9 of the Act. 


If habitat creation and improvement measures set forth in the 
Reasonable and Prudent Alternatives section of this documenot are 
successfully completed and Serupled by Concho water snakes, a 
@axteaue total of 2,629,449 fr WUA of juvenile foraging habitat 

will be created (Table 1). The total gain represents a recovery 

of 161 percent over the total losses of 1,637,308 ft* WUA to 

the Stacy project, and will itneresee existing habitat from current 
6,311,788 ft WUA to 7,203,204 fr WUA. However, the alter- 

natives include many experimental techniques, and the probabilities 
of success for the alternatives range from 0.05 to 0.50 (see attached 
Riak Analysis). Therefore, to ensure a nonjeopardy condition and 
avoid an adverse modification of critical habitat using alternatives 
whose success will not be known until following project coaple- 

tion, a significantly larger amount of habitat must be created or 
restored than is lost to the project. Therefore, reasonable and 
prudent alternatives must be agreed to and carried out to allow for 
success uncertainties. The alternatives set forth in this document 
will remove the likelihood of jeopardy from construction and operation 
of che Stacy project. 
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As required by law when a jeopardy biological opinion is issued, 
the Federal agency shall notify the Service of its final decisioa 
on the actioo receiving that opinion. We appreciate working 
with the Corps and CRMWD in developing this document. Thank you 
for your interest in conserving endangered species. 


Siacerely yours, 


ated 
VM 


Regioansl Direc 
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Testimony of 
William E. Evans 
Assistant Administrator for Fisheries 
National Oceanic and Atmospheric Administration 
U.S. Department of Commerce 
. Before the 
Subcommittee on Fisheries and Wildlife 
Conservation and the Environment 
Committee on Merchant Marine and Fisheries 
House of Representatives 


March 17, 1987 
Mr. Chairman and Members of the Subcommittee: 


I appreciate this opportunity to inform you of the 
activities of the Department of Commerce under the Endangered 
Species Act of 1973 and to offer our views on its reauthori- 
zation. This Act is vital to the conservation of species of 
fish, wildlife and plants that are endangered or threatened 


with extinction. 


The authorizations for appropriations under Section 15 of 
the Act have expired and should be reauthorized to provide 
essential legislative support for continuation of important 
conservation programs. The Department of Commerce recom- 
mends authorization of appropriations at a level of $2,275,000 
for fiscal year 1988 and such sums as necessary for fiscal 


years 1989 through 1991. 


Over the past years, a number of amendments to the Act have 
been made to allow adequate flexibility for resolving conflicts 


while preserving the original intent of the Act--species 
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conservation. Although the Act continues to be the subject of 
controversy and discussion, it is, for the most part, 


accomplishing its purpose. 


The National Marine Fisheries Service (NMFS) of the National 
Oceanic and Atmospheric Administration (NOAA) is charged with 
conserving, protecting, and managing marine species of fish, 
turtles, seals, porpoises, and whales which are listed as 
threatened or endangered. Our efforts are focused on three major 
program areas--listing, recovery and consultation. I would now 


like to discuss our progress in these areas. 
LISTINGS 


The listing process is the critical step in implementing 
the provisions of the Endangered Species Act because it sets 
in motion consultation and recovery. The Act allows interested 
oersons to petition to add or remove species from the list of 
andanyered and threatened species. If the petition presents 
substantial information indicating that the proposed action may 
be warrantec, the agency reviews the status of the species to 


determine whether a change in listing should be made. 


In December 1986, NMFS received a petition to list the 
Chinese river: dolphin as an endangered species. The petition 
contained substantial information and we have initiated a review 
of the status of this species to determine whether it should be 


listed. A decision will be made by December. 
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Last November we participated in a workshop on the biology 
and conservation of river dolphins held in China. From the 
information presented at this workshop, we believe that other 
river dolphins also may warrant listing under the Act. 
Thererore, we are reviewing the status of the Ganges River, the 


Indus River, the Amazon River and the LaPlata River dolphins. 
RECOVERY 


The ultimate goal of all activities under the Act is to 
restore listed species and populations to the point where 
protective measures are no longer necessary for the species to be 
a self-sustaining part of its ecosystem. Some species are in 
such critical condition that the immediate goal may be to prevent 


their extinction. 


Development of Recovery Plans 


Recovery efforts must not only involve NMFS and the U.S. 
Fish and Wildlife Service, but must include a coordinated effort 
Dy other Federal agencies, State and local governments, private 
industry, and environmental organizations. The development and 
implementation of a recovery plan provides a means to combine the 
programs and expertise of these Federal, State, local and private 
organizations and {ndividuals into effective and efficient 
cecovery efforts. These efforts should improve the status of the 
Species and eventually lead to delisting. In addition to the 
recovery plans developed for sea turtles and the Hawaiian monk 


seal, NMFS is developing national recovery plans for the humpback 
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whale and right whale. I will be appointing recovery teams for 
these species to provide technical advice and recommendations 
concerning the plan and its priorities and to assist in 


implementation. 
IMPLEMENTATION OF RECOVERY PLANS 


Hawaiian Monk Seal 

The recovery plan for the Hawaiian monk seal identifies 
problems and limiting factors contributing to the status of the 
species, identifies information needs, and recommends recovery 
actions that NMFS and other agencies and organizations can 
undertake. We are taking several actions under this plan. For 
example, we are working with the U.S. Fish and Wildlife Service, 
tne Department of the Navy, and the U.S. Coast Guard to control 
human activity in the vicinity of monk seal habitat in an effort 
to reduce disturbance of the seals. As part of our head-start 
program at Kure Atoll we are temporarily maintaining female pups, 
wnich has increased their first year survival rate from 10 to 90 
percent. Similar initiatives soon will be undertaken for adult 


female seals. 


Critical habitat for this species has been designated and we 


are expanding our habitat use studies. This year we will study 


- 
- 


monk seal foraging behavior at French Frigate Shoals, the only 
location where the monk seal population appears to be limited by 
the availability of food. This and other available information 


and the advice from the recovery team will be evaluated to 
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determine if additional measures are required for the conser- 
vation of this species. Although census data from the past 

four to six years have indicated that throughout the Northwest 
Hawaiian Islands the total number of seals has stabilized, there 
is insufficient information to determine if this trend will 


continue. 


Sea Turtles 

When the green and loggerhead sea turtles were listed in 
1978, the incidental take of these species in shrimp trawls was 
identified as a problem. The recovery plan for sea turtles 
identifies this incidental take as a major source of mortality 


for these species as well as the endangered Kemp's ridley turtle. 


We estimate that more than 11,090 endangered and threatened 
sca turtles die in shrimp trawls each year. In 1981 NMFS 
developed gear, known as the TED, that reduced the incidental 
catch of sea turtles in shrimp trawls by 97 per cent. As far as 
we can tell this gear does not reduce the shrimp catch. Since 
that time we have been encouraging shrimpers to voluntarily use 
the TED. Our efforts have not been successful. Of the more 


than 15,000 shrimp trawlers, at most 300-400 are using TEDs. 


At a meeting with representatives of the shrimp industry 


and the environmental community in August 1986, Under Secretary 
Calio presented a draft proposed rule that would require the 
use of TEDs in selected areas. Representatives of both sides 


expressed concern over this proposal and a desire to seek an 
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alternative solution for conserving sea turtles. The Under 
Secretary invited these groups to develop a solution that 
would be supported by both industry and the environmental 
community and would allow NMFS to meet its responsibility 


under the Act. 


After a series of meetings an agreement on an alternative 
solution was reached. We believe that this proposed solution 
wiil provide adequate protection for sea turtles and yet not 
have significant adverse economic effects to the shrimp 
inuustry. The agreement calls for a three-phased approach to 
require shrimp trawlers to use TEDs in the most critical sea 
turtle areas of the U.S. Gulf of Mexico and the U.S. South 
Atlantic. These requirements would begin in certain areas 
July 15, 1987, provided sufficient TEDs are available, and 
will be expanded through 1990. At that time the effectiveness 
of the regulations will be reviewed. Additional steps then 
may be taken to require that TEDs be used during at least 808% 


of the shrimping effort in the southeast U.S. 


Recently NMFS published a proposed rule based on this 
agreement. As part of the rulemaking process, we have 
scheduled 13 public hearings. These hearings are being held 
in North Carolina,.South Carolina, Georgia, Florida, Alabama, 
Texas, Louisiana and Washington D.C. I have provided for the 
record a copy of the agreement reached between the shrimping 
industry and the environmental community, the Draft Supplement 
to the Final Environmental Impact Statement and the proposed 


rule. 
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CONSULTATION 


Section 7 of the Act requires all Federal agencies, in 
consultation with the Secretaries of the Interior and Commerce, 
to insure that their actions are not likely to jeopardize the 
continued existence of any endangered or threatened species or 
result in the destruction or adverse modification of the criti- 


cal habitat of such species. 


Federal agency authority and responsibility under Section 7 
have remained intact from the 1973 Act; however, amendments to 
tne Act have modified the consultation requirements. Many of 
these changes were designed to improve interagency cooperation 
by streamlining the consultation process. In June 1986, regu- 
lations implementing these changes were published jointly with 
tne U.S. Fish and Wildlife Service. A seminar will be conducted 
in the Washington area later this month (March 19) to familiarize 
Federal agencies with the changes in the Section 7 consultation 
process. Similar seminars will be conducted in Regional 


Ufrices. 


The consultation process has worked well for Federal 
actions affecting listed marine species. The NMFS has encouraged 
Federai agencies to initiate consultation during the planning 
stages of enSie activities. This approach has allowed us to 
assist Federal agencies in planning their activities to avoid 
adverse impacts to listed species. As a result, the majority 


of the consultations are conducted informally and do not 


require preparation of biological opinions. 
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FUTURE ACTIVITIES 


Enhanced Cooperative Programs with Coastal States 


Most of the species under the NMFS‘'s jurisdiction have 
broad geographic ranges spanning several States. We soon will 
be exploring with coastal States their interest in developing 
cooperative management plans and programs for endangered and 
threatened marine species. I believe that such agreements would 
greatly enhance recovery efforts for species using coastal 


habitats. 


Guidelines for Recovery Efforts 

We will be developing guidelines to focus the NMFS' 
recovery resources in areas of greatest need and where maximum 
benefits will be derived for listed species under our juris- 


diction. 


Narine Species Reviews 
The NMFS will develop a mechanism to systematically 


review marine species that may warrant listing under the Act. 


Incidental Take of Listed Marine Mammals 

In November 1986, the Marine Mammal Protection Act and 
Endangered Species Act were amended to provide for the take of 
Listed qaviae mammals incidental to authorized activities 
other than commercial fishing. We are working with the Fish 


and Wildlife Service to develop regulations implementing this 


amendment. 
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TECHNICAL AMENDMENT 


Under the 1982 Amendments to the Act, permits can be issued 
to allow taking endangered species incidental to otherwise lawful 
activities provided that a conservation plan is implemented. 

Due to what I believe was an oversight in the 19&2 Amendments, 
these permits can be issued to cover only activities within 

the U.S. or its territorial sea, and not for activities outside 
the 3-mile limit. We therefore ask for your clarification and, 
if appropriate, a technical amendment to provide authority 

for issuing incidental take permits within the U.S. Exclusive 
Economic Zone. This would assist in our efforts to collect data 
on the incidental taking of sea turtles associated with fishing 


and other activities, which now are not reported. 
SUMMARY 


As I stated earlier the Act has been amended to provide 
the flexibility to adequately resolve conflicts between 
listed marine species and various marine user groups. Now we 
need to put our heads and efforts together to make it work 


for everyone. 


Other than the technical change just mentioned, I believe 


- 
- 
° 


that no amendments are required at this time. I will be pleased 


to answer any questions you have. 


178 


STATEMENT OF DAVID C. O'NEAL, DEPUTY DIRECTOR, BUREAU OF LAND MANAGEMENT, 
DEPARTMENT OF THE INTERIOR, BEFORE THE SUBCOMMITTEE ON FISHERIES AND WILDLIFE 
CONSERVATION AND THE ENVIRONMENT, COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
UNITED STATES HOUSE OF REPRESENTATIVES, ON THE REAUTHORIZATION OF THE 
ENDANGERED SPECIES ACT. 

1 appreciate the Opportunity to appear before the Subcommittee today to 


respond to tne questions of interest sent to us concerning the Endangered 


Species Act. 


Section 7(a)(1) of tne Endangered Species Act directs Federal agencies to 
utilize their authorities in furtherance of the purposes of the Act by 
carrying out programs for the conservation of the species it protects. The 
Threatened and Endangered Species Program of the Bureau of Land Management 
involves several majoc elements including developing and implementing plans to 
improve habitat consistent with recovery plan objectives; monitoring and 
evaluating recovery efforts; inventorying habitat and developing data bases on 


the occurrence of threatened and endangered species on the public lands. 


Section 7(a)(2) of the Endangered Species Act requires Federal agencies to 
insure that actions of the agency are not likely to jeopardize the continued 
existence of any endangered or threatened species or result in the destruction 
or adverse modification of the habitat of such species which the Secretary 
determines to be critical. In implementing this provision BLM has developed a 
screening process to determine whether actions proposed to be taken on the 
public lands, either Bureau initiated or outside initiated, may affect listed 


species, and if 80, consults with the Fish and Wildlife Service. Our 
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Our objectives are to ensure that any action proposed is not likely to 
jeopardize the continued existence of Listed species or result in the 
destruction or adverse soditication of critical habitat. While the tecnaica! 
wore witnin tne Bureau, includiig contacts witn the Fisn and willlife Service, 
are perforaed by BLM wildlife specialists, the cost of this effort is charged 
to the funds of the action-triving program and not to the threatened and 


endangered species prograt funds, unless the wiidlife progria is the initiator. 


BLM'’s funding dedicated specificaily for direct threatened and endangere } 
activities is $3,932,000. Of this asount, about 38 percent is used for 
{aplementing recovery plans for listed threatened and endangered spectes. 
Twenty-eight percent is used for monitoring ongoing management and evaluating 
recovery efforts, 21 percent for updating inventory data bases, 8 percent for 
developing plans, and 5 percent for some limited research. Our emphasis will 


continue to be on recovery actions needed for delisting. 


Currently 73 recovery plans have been approved on plants and anigals which 
occur on lands under BLM jurisdiction. In addition, 12 new plans are being 
written. The Bureau's role in these plans essentially involves habitat 
managesent and maintenance. Some of these plans require significant actions, 
{ncluding eliainating or modifying other program activities, habitat 
protection and various formas of habitat improvement, such as vegetative 
management and water development. Other plans require sinimal action, by 
comparison, and may only require continual monitoring of habitat conditions 


and species occurrence on BLM lands. 
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There are several other features of the Bureau's endangered species program 


which we would like to mention. 


In 1976 the Bureau distributed to all its field offices policy guidance foc 
Threatened and Endangered dildlife. This was cevised in 1980 to apply equally 


to threatened and endangered plants. 


Tne Bureau provides continuing training to its wildlife biologists on their 
responsibilities under the Endangered Species Act. The training is conducted 
at BLM'S phoenix tcaining centet and nas recently been expanded to 4 full 


one-week training course. 


we are also developing 4 strategic plan for wildlife, entitled *pish and 
wildlife 2000.° This plan will contain management goals and objectives for 


threatened, endangered, and candidate species. 


We are revising our Manual on this subject to assure field personnel are fully 


apprised of program goals, policies and objectives. 


In these revisions we are giving increased attention to rare plants. As a 
firet step we are initiating 4 review to develop 4 clearetc understanding of 


the program and to identify what directives are needed. 
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With cegard to candidate species, the Bureau's policy is to continue multiple 
use, but to manage activities involving these species in a manner which 
minimizes impacts. Our objective is to assure, through wise land management 


practices, the need for listing species in the future will de obviated. 


We advise BLM field personnel cegularly of the Pish and wildlife Service lists 
of candidate species. This is accomplished through distribution of the 
revisions which are published in the Federal Register. Examples of specific 


lists distcibuted include: 


Oo Vertebrate species list publisned in 1985 
Oo Invertebrate species list published in 1984. 


oO Plant species list published in 1980 and updated in 1983 and 1985. 


Bach BLM field office conducts the necessary evaluations to determine which of 
these species occur on BLM lands and to what extent they may be affected by 
BLM actions. Inventory and monitoring are the principal tools used to make 


these evaluations. 


Section 202(c)(3) of the Pederal Land Policy and Management Act of 1976 
directs the Secretary of the Interior, when developing and revising land use 
plans, to give priority to the designation and protection of areas of critical 
environmental concern, generally referred to as ACEC'S. We have responded to 
this mandate undec PLPMA to protect a number of key habitats. In fact, SLA 


has designated some 206 ACEC's encompassing some 1.8 million acres in 9 States. 
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The term ACEC is merely a designation for an area which has been determined 
through land use planning to cequire special management. The management 
prescription for the area is tailored to the unique circumstances of eacn 
Situation. ACEC designation 18s only one of many tools available to all our 
field managers. Field personnel are in the best position to determine whiecn 


management practices should be used to protect habitat of candidate species. 


With regard to proposals to require the monitoring of candidate species, it 
should be noted that the Bureau already has ongoing monitoring efforts for 
some candidate species. These include, among others, the desert tortoise, 
nocthern spotted owl, ferrcuginous hawk, and several species of plants. 
Currently, there are some 620 candidate plant species and 250 candidate animal 
species on BLM administered lands. We have launched extensive monitoring 
programs for our various natural resource activities and will continue to 
emphasize monitoring. Currently, we have sufficient resources to accomplish 


the priority needs in monitoring. 


The Bureau has taken two principal steps to address threats to wildlife 
resources within or neac National Parks. The most significant is the 
implementation of habitat management plans on adjoining BLM lands where 
significant fish or wildlife resources occur. In areas where the fish or 
wildlife resources are not Significant enough to warrant preparation of a 
Habitat Management Plan, BLM incorporates fish and wildlife habitat objectives 
in activity plans for other programs such as cecreation, forestry, and 


livestock grazing. 


ae 
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The second principal step has been the completion of a Memorandum of 


Understanding between BLM and the Mational Park Service. This Memorandum of 


Oaderstanding, signed last January, provides for closer compunication and 


Cooperation in areas where BLM and MPS lands adjoin. This enables both 


agencies to work in pertnership to manage habitats and lands to achieve the 


resource management objectives of both agencies. The Memorandum of 


Inderstanding establishes a framework to foster early identification of 
prential conflicts in the agencies’ plans, programs, and activities to avoid 


conflicts wherever possible and to facilitate resolution of conflicts that may 


develop. 


Befiecting the operational organization of the agencies, the Memorandusm of 
wderstanding 18 designed to trigger a series of arcangements and efforts at 
the local f1e1d level which should contribute greatly to alleviating the 


concerns identified in the study entitled °Mammalian Richness, Colonization 


ood Extinction in Western North American National Parcks®. Pield officiels 


Seve Deen directed to formalize such arrangements. It should be noted that 


there le a difference in habitat management philosophy between the two 
yencies. Generally speaking, BLA'S philosophy provides for 8 more active 
fore of manegement to maintain vegetative conditions suiteble to species that 


6r¢ (0 be emphasized in management. The Park Service, on the other hand, 


Mectices @ gore passive form of management and essentially sliows nature to 


(eke ite course. SLM has sdequate authority under the Pederal Land Policy and 


Resegement Act and the Sikes Act to eddress threats to wildlife resources in 


‘Me vicinity of Mational Parks and that authority is effectively used. 
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It also important to note that BLM meets on a regular basis with the Fish an3 
Wildlife Service to coordinate our actions and discuss current developments on 
issues of mutual concern. In addition the Bureau maintains a close formal 
celationship with State fisn ans wildlife agencies dealing with the full range 
of fish and wildlife program activities on BLM-administered land, including 


matters related to threatened and endangered species. 


I will be pleased to respond to any questions you may have. 
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STATEMENT OF 
GEORGE M. LEONARD, ASSOCIATE CHIEF 
FOREST SERVICE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


Before the 
Subcomeittee on Fisheries and Wildlife Conservation and the Envirennent 
Committee on Merchant Merine and Fisheries 
United States House of Representatives 


Merch 17, 1967 


MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE : 

Thank you for this opportunity to present an overview of Forest Service 
endangered species programs and to address the specific questions raised 
by the Subcomalttee. 


We are proud of our management programs to maintain or enhance the habitats 
for threatened and endangered species. Wildlife habitat management was of 
sajor importance on the National Forest System long before the Endangered 
Species Act of 1973. However, the Act provides fmportant authorities and 
emphasis to this aspect of our wildlife habitat program. Species that we 
were protecting before the Act include the bald eagle, the California 
condor, and the Kirtland’s warbler. 


Before addressing the specific questions of the Subcommittee, I would like 
to briefly discuss the history and current status of our endangered species 
program. 
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As you know, the Endangered Species Act requires that the Forest Service 
take no action to jeopardize a threatened or endangered species and that 
we take positive action toward the recovery of threatened and endangered 
species. Not only do we have an active management program, but our 
research and administrative studies continue to provide information and 
technology to improve our abflity to manage and recover threatened and 
endangered species. Since enactment of the Endangered Species Act, the 
Forest Service has initiated and carrfed out research on some 20 


threatened or endangered species. 


Currently, we are conducting habitat research on the red-cockaded 
woodpecker, the Puerto Rican parrot, the grizzly bear, the woodland 
caribou, the eastern timber wolf, the Kirtland's warbler, the California 
condor, s{x species of Hawaiian birds, and bald eagles along the Skagit 
River. Even {f individuals are removed from the wild, as with the 
California condor, we continue to conduct research to identify 
characteristics of suitable habitat. In addition, we have numerous past 
and ongoing administrative studies dealing with threatened, endangered, 


and sensitive plants and animals throughout the National Forests. 


Emphasis within our habitat improvement funding for threatened and 
endangered species is being given to bald eagles, peregrine falcons, and 
grizzly bears. A few other noteworthy species receiving management 
funding and emphasis are the Puerto Rican parrot, red-cockaded woodpecker, 
woodland caribou, spotted owl, Gila trout, Kirtland's warbler, Lahontan 
cutthroat trout, Oregon silverspot butterfly, and selected plant species. 


Our implementation of the Endangered Species Act {fs coordinated with the 
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requirements of the National Forest Management Act of 1976 (MFMA). The 
faplementing regulations for MFMA require the Forest Service to manage 
fish and wildlife habitats so as to maintain viable populations of 
existing native and desired non-native vertebrate species. A viable 
population has the estimated numbers and distribution of reproductive 
individuals needed to ensure its continued existence. Im most cases, we 
manage to provide habitat for a population level auch higher than the 
winiaal “viable” number. 


For the convenience of the Subcommittee, I would like to summarize our 


response to your written questions. A gore detailed response is provided 
as part of ay written statement. 


Section 7 of the Endangered Species Act directs al! Federal agencies to 
utilize their aythorities by carrying out programs for the conservatice 
of listed species. The Forest Service manages essential habitats of al! 
listed species withia the Hatfonal Forest System to help assare their 
protection. In addition, the Forest Service has participated ia, or is 
participating ja, the development of recovery plans. Curreatiy, emphasis 
1s being placed om the aanasgemest of the habitats of 129 threatened or 
eadangered species that are found withkia the National Ferest System. A 
tetal of 326 species are listed. 


The Committee expressed considerable f{aterest fa the category of species 
often referred to as “cantidste species.” Through the avthority and 

tatent eof severa) las, inc'pting the Gstional Forest Menapemeat Act and 
the Endangered Spec‘es Act, we hove feveloped a strong sensitive species 
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protection and management program. All of our field offices are kept 
apprised of this program through our Forest Service Manual, and Forest 
Service officials routinely review implementation to assure compl fance. 
The Secretary of Agriculture's policy includes direction to (1) manage 
habitats for all existing native and desired non-native plants, fish, and 
wildlife species in order to maintain viable populations of such species; 
(2) conduct activities and programs to assist in the identification and 
recovery of threatened and endangered plant and animal species; and 

(3) avoid actions which may cause a species to become threatened or 


endangered. 


Although the Endangered Species Act only covers those species that are 
listed, the Forest Service currently monitors candidate species through 
our sensitive species programs with emphasis on areas where planned 
activities may impact such species. In addition, each Forest plan 
contains a section on monitoring fish, wildlife, and plant species. As 
these plans are implemented, our monitoring efforts will be increased. 
We are concerned that populations might not thrive in small islands of : 
habitat as sometimes happens when small reserves are set aside. Most 
National Forest System lands occur in large blocks, and we have a long 
history of managing these lands to protect all resources. The habitat 
diversity available under multiple use management within the Natfonal 
Forest System provides suitable habitat for most of the mammal species 
identified in the study entitled "Mammalian Richness, Colonization and 


Extinction in Western North American National Parks.” Examples of 
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thriving species include spotted skunks, raccoons, red fox, lynx, and 
badgers; other examples are listed in the written statement. Our 
management plans will continue to emphasize the protection of high priority 


species such as the grizzly bear, gray wolf, and black-footed ferret. 


Thank you for this opportunity to present some of my views and perspectives 
concerning the threatened, endangered, and sensitive species programs of the 


Forest Service. 


I would be happy to answer your questions or provide any additional information 


you may desire. 


7;f, nrHnny Q 7 . FF 
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USDA FOREST SERVICE 
Response to Questions from the 
Subcommittee on Fishertes and Wildlife Conservation and the Environment 
House Committee on Merchant Marine and Fisheries 
Regarding the March 17, 1987, hearing on the Endangered Species Act 


1. Section 7(a)(1) of the Act directs all federal a fes to “utilize 
their authorities tn furtherance of the purposes of fire Act by carrying 
Ou rograms for conservation 0 es es ro S$. 
SubCome’ttee will be interested tn how the Forest Service has taplemented 
thts directive and will seek a specific description of rams planned 
or currently underway. ew also § eta nformation concern 
the manner tr which the Forest Service has communicated this TegisTative 
directive to {ts ffeld officfals. 


ANSWER: The Forest Service has implemented programs to protect all 

listed species on National Forest System lands and conducts informal and 
formal consultations on all plans and projects funded or permitted by the 
Forest Service that may affect a listed species. The Forest Service 

manages essential habitats of all listed species to help ensure protection. 
In addition, the Forest Service has and is incorporating recovery plan 

goals into the Forest. Species needing special protection to prevent the 
need for listing are identified as Sensitive Species, and special protection 
1s provided through Regional Guide or Forest Plan standards. 


2. Since 1980, the U.S. Fish and Wildlife Service has fdentified a yarae 
backlog of ‘candidate species that appear to meet the bio cal criteria 
for V{sting under the Act, but that aT very likely not be fisted for 
many years because 0 e Service s lim resources. 


a. What, if an licies has the Forest Service adopted with respect 
to activities tt authorizes or carrfes out that aftect such candidate 
specTes? \ 


ANSWER: The Fish and Wildlife Service (FWS) "candidate species” program 
is closely assoctated with the Forest Service Sensitive Species Program. 
Priorities are established at a Regional level and coordinated with all 
cooperators and interested parties. Proposed candidate species and high 
priority FWS category 1 species receive nearly the same protection and 
management on the National Forest System as federally listed species. 


b. How, if at all, does the Forest Service ensure that its field 
ersonnel are kept apprised of the Service's lists of candidate specfes 
and of thefr posstble presence on lands under Forest Service jurisdiction? 


ANSWER: All field offices receive copies of the Federal Register 
containing species lists and information. Further, the Forest Service 
maintains a current list of the species in Chapter 2600 of the Forest 
Service Manual. Regional protection assignments are made in the Forest 
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Service Manual which {is maintained in all offices. Local contacts and 
coordination meetings with State Fish and Wildlife agencies, the Fish and 
Wildlife Service, and others interested in rare and endangered species 
are routinely scheduled by Forest Service officials. Inventory and 
biological information for Regional Sensitive species is also shared with 
field offices of other agencies in a similar fashion. 


c. The Subcommittee {s aware that the Forest Service maintains a 

ram of des{gnating a system of “Research Natural Areas” and “Special 
Patorest ireae* To hat extent has the Forest Service activit atitized 
thTs program to designate such areas 1n order to protect candtdate specles? 
Tf iat stare existing areas have been designated a rotect candtdate or 
T¥sted specfes, has tre Forest Service undertaken any com nsive effort 
to determine whether the protection being afforded under such desiqnations 
has been effective and adequate? 


ANSWER: The Forest Service considers candidate species when selecting 
Research Natural Areas (RWA’s) or Special Interest Area (SIA's). The 
effectiveness of RNA's or SIA's for protection of candidate species is part 
of the full implementaiton and monitoring of Forest Plans. 


Tne Forest Service has used these programs to protect rare, endangered, 
threatened, and sensitive (RET&S) species that appear on either national or 
State lists. The programs are not set up specifically for this purpose, but 
their scope {is broad enough to achieve this end. Research Natural Areas of 
Forest Service Region 6 (Washington and Oregon) serves as an example by 
providing the most recent and comprehensive published records of research 
from these areas. This information 1s documented in Research Natural Areas 
in Oregon and Washin : Past and Current Research and Related Literature, 
pabTisted as General rehrTeay Report PNW-197 ‘nh November 1585. Cooperation 
among Federal agencies involved in the Research Natural Area program {is well 
developed in this Region. In Region 6, 12 RET&S species are found on 10 
Forest Service Research Natural Areas, 23 species are found on 14 Bureau of 
Land Management Research Natural Areas, 4 species are on three National 

Park Service Research Matural Areas, and 1 each is found on Fish and Wildlife 
Service and a Department of Energy Research Natural Area. Of the 39 
established and 23 proposed Forest Service Research Natural Areas on which 
research has been conducted in Region 6, one Research Natural Area (Thompson 
Clover RNA) was set up specifically to protect a single RET&S species, 
Trifolium thompsontt» and one (Limpy Rock RNA) was set up because it 

con aw array of species several of which were believed to be on 
the National or State lists, including Kalmiopsis leacheana v. nova. 


Many other species throughout the National Forest System benefit from the 
protection afforded by designating Research Natural Areas and Special 
Interest Areas, and the Forest Service Manual (FSM) direction governing use 
of these areas. 
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3. During the 99th Congress, this Subcommittee recommended, and the full 
House agreed, that the ondan ered Species Act be emended to Tre the 
mont torts of candidate s cles to ensure that they do not decline further 
or disappear before they can be V{sted under the Act. How can the Forest 
Service assist In this monitoring effort tor candidate species that occur 


on tangs under uriSaiCTtION ou e rores ervice assistance in $ 
effort require additfonal resources an P SO, at ex 


ANSWER: The Forest Service sets population viability goals for candidate 
species (Sensitive Species) and monitors habitat and population trends in 
Forest plans. Several candidate species have special monitoring programs 
currently underway. Current budgets limit activities to the highest 
priority species or species projects that might be affected by resource 
development. There may be an opportunity to remove many species from the 
candidate list with additional inventory and analysis of habitats and 
populations. 


4. A recent study entitled "Mammalian Richness, Colonfzation and 
Extinction In Western North American National Parks” reports that ma 
species of mammals are disappearing from North America’s national are. 
e study attributes these local extinctions Thin our parxs to hat 
changes on adjacent and neart ands that isolate the parxs as island 
ecosystems” unable to maintain viable populations of species that require 
Targer hab{ftat areas or closer sroxtate to siaivar nab Ttat areas. Host 


0 e parxs where these local extinctions have occurred are adjacen ° 
or near Forest Service or other federa ands subject to multiple use 


management. wnat s eps has e rores ervice COnsic : ug ' 
adaress $s rea oO w e resources w n or near our Rationa 
Parks? Does the Forest Service have adequate authority under the Stkes 
Cc Oo adaress S problem $o, 1S at autnority ng errectively 
use 


ANSWER: - First, the cited study conducted by the University of Michigan 
showed that the only species that have disappeared from both the National 
Parks and the National Forests are the jaguar and black-footed ferret. 
The grizzly bear and gray wolf are missing from most Parks and most 
Forests they originally inhabited, but both still occur on some Parks and 
some Forests. Bison are present in a few Parks and on a few Forests. 
Caribou are present on one Forest but no Parks. The extirpation of these 
species from most Parks and Forests is directly attributable to predator 
control, rodent control, market hunting, and illegal kflling. These 
activities occured historically in areas now des{gnated as Parks as well 
in what were to become Natfonal Forests. Of the remaining 34 species 
studied, 20 have disappeared from one or more of the National Parks they 
once inhabited. Preliminary checks of Forest Service data bases indicate 
that all 20 species plus the 14 others that st{1l1 occur on their original 
Parks are still viabTe species on the National Forests and other public 
lands adjacent to the Parks in question. Many of the species listed as 
extinct from some National Parks, but still viable on National Forests, 
appear to be more favored by the habitat diversity that results from 
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aultipie use marajewet, e.9., spotted skunk, striped skumk, Diack-tafled 
jactrapdit, wmite-tailed jackrabdit, raccoon, red fox, lynx, decger, 
brush rabdit, prorghorn, elk, and ringtail. Qthers occur om the Forests 
because their natural habitats are better encompassed by forest 
boundaries; e.g., pita, river otter, mink, ermine, fisher, wolverine, 
Muttall's cottontail, and mountain sheep. Second, the Forest Service 
manages habitats and human activities to maintain the full diversity of 
all native plant and aniteal species under authority of the Endangered 
Species Act of 1973 and the National Forest Management Act of 19°76. This 
habitat wanazement keeps source populations of all species viable so that 
they will have an abfiity to reoccupy National Park habitats if those 
habitats become suitable for the particular species. Im addition to 
maintaining the full diversity of mammals that could reinhabit Parks, the 
Forest Service protects the habitats of threatened, endangered, and 
candidate species through both the recovery plan process and our own 
management standards. We cooperate and coordinate our efforts with Park 
managers and often conduct management and protection activities together. 
Third, in addition to ESA, and NFM, the Sikes Act provides for 
coordination of Forest Service habitat goals with State agency plans. 
This authority is adequate and fully used through Memoranda of 
Understanding with 42 States. 
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Introduction: The Need for a Vigorous Endangered Species 
Rrogras 


This subcommittee has heard many times before about the 
urgency of the problem of endangered wildlife and the importance 
of a vigorous program to rescue our wildlife from the threat of 
extinction. The refrain about the role of often obscure species 
in discoveries of major value to medicine, agriculture, industry 
and science has been repeated so often by so many distinguished 


scientiste in this very room that one could scarcely add more 


today. 


There is, however, puch that is new in the five years since 
Congress last reauthorized the Endangered Species Act, some of it 
encouraging and some of it deeply discouraging. Five years is 
hardly the blink of an eye in the evolutionary life of most 
species. Yet, in that short period, we have witnessed the 
following. A continued decline in the wild population of 
California condors necessitated a last-ditch effort to bring the 
fev remaining wild birds into captivity for an uncertain effort 
et Captive breeding. Today, only one wild bird remains; when it 
is captured, the condor will be extinct in the wild. A similarly 
dramatic decline in the only known population of black-footed 
ferrets led to a similar emergency rescue of the handful of 
surviving ferrets for a still unsucceseful captive breeding 


effort. One ferret apparently eluded the captors; when it passes 
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from the wild, so too will the species. The Guam rail, a 
flightless bird on our island of Guam, met the same fate. It too 
has gone extinct in the wild in the space of the past half 
decade. For the Palos Verdes blue butterfly in California, not 
even the faint hope of captive breeding can sustain it; the last 
known population of this inconspicuous creature was destroyed 
only a few years ago; it is now extinct. The Kemp's ridley sea 
turtle, whose nesting population had already been reduced some 99 
percent since the late 1940's, continued its steady slide toward 
extinction as the remnant nesting population declined still 
further and American shrimp trawlers took a heavy toll of the 
immature turtles that are the only hope for rebuilding that 
nesting population. 


These are a few dramatic examples. They represent thousands 
of other, less well known, species living in the same endangered 
habitats. The more obscure species are precisely the ones most 
likely to have economic importance that has gone unrecognized. 
For example, the loss of major free-flowing rivere has threatened 
dozens of species, including many endemic American freshwater 


mussels whose shells are exported to Japan for the button 


industry. 


The list of major setbacks we have suffered in the past five 
years could go on, but to do so might obscure the more important 
lesson from that same period. That lesson is that the road to. 
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extinction can be reversed. The bald eagle and peregrine falcon 
have continued their steady recoveries throughout this period. 
So too has the brown pelican, which in the southeastern United 
States has been removed from the Act's protected list. The 
wintering flock of whooping cranes in Texas surpassed 100 this 
year, the first time it has done so since early in this century. 
The current population of Aleutian Canada geese may also be at a 
new high since its listing. The red wolf, once extinct in the 
wild, is about to be reintroduced. New populations of other 
species, among them the Gila trout and thick-billed parrot, have 
been established. The alligator has substantially recovered, not 
just in Louisiana, but throughout its range. These and other 
success storjes demonstrate that, with a vigorous endangered 
species program, it is within our power to bring about positive 
results. The setbacks, on the other hand, demonstrate that the 
present program with the present level of resources is not 
enough. The remainder of this testimony addresses what more is 


needed. 


Enlisting the Cooperation of the States through Section 6: 
A_Key to Recovery ; 


When Congress passed the Endangered Species Act in 1973, it 
declared that encouraging the states, through federal financial 
assistance, to develop and maintain conservation programs for 
endangered species was "a key to meeting the Nation's 


international commitments and to better safeguarding ... the 
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Nation's heritage in fish, wildlife, and plants." The 
development of cooperative programs at the state level remains a 
key to the success of this Act today. Many of the Act's success 
stories have come about as a result of cooperative state and 
federal endeavors made possible by the sharing of: costs under 
Section 6 of the Act. To be eligible to participate in the 
Section 6 program, just about every state has entered into a 
cooperative agreement with the Fish and Wildlife Service; about 


half have both an animal agreement and a plant agreement. 


If the Act's success stories are still limited, however, a 
large part of the explanation is that the Section 6 program has 
also been quite limited. The sums made available for carrying 
the federal share of worthy conservation projects have been 
neither great nor predictable. As the number of states eligible 
to participate in the Section 6 program has increased, and as the 
number of listed species that might benefit from that program has 
also increased, the sums made available under Section 6 have 
rarely even held constant. The Section 6 pie is so small, and 
being sliced in so many pieces, that many states -- and fully 
two-thirds of all listed species in the United States -- 
currently receive not a cent of benefit from it. The amount of 
money currently appropriated for matching grants to the states 
under Section 6 is roughly the same as it was in 1977. Yet, 
there are four times as many state cooperative agreements 


eligible for Section 6 support today as there were in 1977 and 
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twice as many listed species. 


The inadequacies of the current level of the Section 6 
program are evident from a consideration of the situation 


confronting virtually every state: 


California -- In fiscal year 1986, the federal government 
was able to furnish only about a third of the matching financial 
support requested of it for worthy conservation projects 
developed by California. Since 1981, the federal government's 
support has declined steadily; the funds it provided in 1986 were 
only about a quarter of what it annually provided during the 
period 1978 through 1981. Fewer than a fifth of California's 
listed species received any benefit at all from Section 6 in 
fiscal year 1986. Indeed, only two of its 28 listed plants 


benefitted from Section 6 funding. 


Florida -- In fiscal year 1986, the federal government was 
unable to furnish the matching financial support requested of it 
for worthy conservation projects developed by Florida. In fact, 
though more than 40 listed species occur in Florida, only eight 
of these benefitted from Section 6 expenditures in 1986. The 
total amount of Section 6 funding available to Florida in 1986 
(half of which went for only one species, the Florida panther) 
was only about two-thirds the level of support in 1980 and 1981, 


when far fewer Florida species were listed. 
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New Jersey -- Since 1982, the federal government's support 
of New Jersey's endangered species program through Section 6 has 
averaged only $10,000 per year. In fiscal year 1978, by 
contrast, over $700,000 in Section 6 money was made available to 
New Jersey. The $10,000 made available last year provided 


nominal support for only two of the state's eight listed species. 


New York -- Since 1981, the federal government's support 
of New York's endangered species program through Section 6 has 
dropped dramatically. The $36,000 made available to New York 
last year represented less than a tenth of the amount annually 
made available to New York during the period 1978 through 1981. 
Prominent endangered species in New York, like the bald eagle and 
the peregrine falcon, did not receive any benefit at all from the 


drastically reduced levels of Section 6 support last year. 


Washington -- During the last two years, the federal 
government has been able to furnish less than a fifth of the 
matching financial support requested of it for worthy 
conservation projects developed by the State of Washington. 
Moreover, the amount of Section 6 support for Washington during 
the past five years has been only a third of that provided during 
the previous five years, despite the addition of new species to 


the endangered species list in Washington. 
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There is an even more insidious problem in the Section 6 
program than that of unmet, or inadequately met, needs. The 
level of federal support for Section 6 has been not only small, 
but entirely unpredictable. The uncertainty whether any money at 
all will be available for a state's projects in a given year, and 
the sure recognition that any sums that are available will be 
small, have continued to turn an increasing number of states away 
from the Section 6 program altogether. More and more, states are 
coming to the view that it is not worth their effort to apply for 
Section 6 funds; the sums involved are too small and the chances 


of getting them too slight. 


The recovery of most endangered species will require a 
sustained effort over many years. Yet, the sums appropriated 
under Section 6 have been such a roller-coaster that long-ters 
projects have been effectively discouraged. Some states 
initially hired staff for such projects, only to have the federal 
rug pulled from under them, a risk they are now reluctant to run 
again. It is hardly surprising that state agencies are becoming 
increasingly reluctant to seek the small and uncertain suns 
available under section 6. The sane state agencies have 
guaranteed shares under the Pittman-Robertson, Dingell-Jchnson, 
and Wallop-Breaux progrars of nearly $300 million in federal 
receipts for gaze and sport fish conservation. As these 
state-grant programs have buiged, the Section 6 program has 


become less and less ccrseqzuential. 
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The remedies to this situation are two. The first is to 
increase substantially the level of funding for the Section 6 
program. Currently unmet needs justify an immediate increase in 
the authorization level to $15 million (still only about 5% of 
the level of federal grants for game and sport fish 
conservation). By the fifth year of the proposed reauthorization 
period, a $25 million authorization level will likely be needed 
to keep pace with additional species listings and the expanded 


state programs that the immediate increase will bring about. 


The second key to remedying the deficiencies of the Section 
6 program is to put its funding on a secure, predictable basis. 
The success of the Pittman-Robertson, Dingell-Johnson, and 
Wallop-Breaux programs is owed to their independence from the 
roller-coaster ride of annual appropriations. We suggest that 
the Section 6 program be given a measure of the same independence 
by earmarking certain related federal revenues exclusively for 
it. Candidates for such earmarking might include duties on 
certain imported products, penalties recovered under various 
federal environmental laws, and possible excise taxes on certain 
products often associated with the enjoyment of wildlife. We 
intend to develop a specific proposal of this sort. For now, we 
want only to persuade the subcommittee of the essentiality of 
this approach and offer to it our assistance in refining the 


idea. 
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Improved Protection for Candidate Species: Avoiding the 
Need for Costly, Controversial Measures in the Future 


Since 1980, the Fish and Wildlife Service has systematically 
inventoried plants, vertebrates, and invertebrates in the United 
States to determine which of them appear to warrant listing as 
threatened or endangered species. Those for which the Service 
already has in hand sufficient information to warrant a formal 
listing proposal -- the so-called "category I candidate species" 
-- currently number about 960. The Service does not currently 
have the personnel and other resources to carry out the required 
listing procedures -- federal register notices, newspaper 
notices, local hearings, etc. -- for that number of species. 
Indeed, at the present level of resources available for listing 
species, the Service manages to complete only about 50 listings 
annually. Thus, absent some increase in those resources, final 
listing decisions for the existing backlog of already eligible 
species will not be completed until well into the next century. 
Until these species are listed, however, they receive no legal 


protection under the Endangered Species Act. 


This situation creates two serious problems. The most 
obvious is the risk that some of these species whose conservation 
might be assured through the protections afforded by the Act will 
instead be lost before receiving any protection at all under the 
Act. This is not just a hypothetical possibility; it has already 


occurred. Several species have gone extinct after being 
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identified as candidates for future listing but before that 
listing actually happened. Others may follow if steps to achieve 
some level of "interim" protection for candidate species are not 


taken. 


The less obvious risk is also serious. It is that many of 
these candidate species are likely to undergo a further 
substantial decline in numbers or distribution before they are 
listed. The list of examples of this character is already quite 
long and growing. The significance of this fact is that by the 
time a candidate species is actually listed under the Act, the 
options for securing its conservation are likely to have been 
severely narrowed. Relatively inexpensive, non-controversial 
recovery options that may have been available when the species 
was more numerous or widespread may no longer be available. 
Costly, controversial, and high-risk measures may be all that 
remain. This is surely a compelling response to the suggestion 
sometimes made that the government should stop adding species to 
the threatened and endangered lists until it first succeeds with 


the recovery of those already listed. 


We offer three suggestions to remedy this situation. 


First, this subcommittee should insist that the Service embrace 
the very modest goal of making final listing decisions on all 


of the current Category I candidate species by the end of the 
century. Accomplishing that goal will require an approximate 
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Goubling of the current pace of species listings and a 
corresponding increase in the resources available for the 


Service's listing effort. 


Second, the subcommittee should again seek to amend the 
Act to require that the Secretary monitor the status of 
candidate species to ensure that no significant risk to their 
well being occurs while they are candidates for listing. The 


House approved such a provision without controversy in the last 
Congress (section l(a) of H.R. 1027). The record of candidate 
species extinctions and severe depletions is compelling evidence 
that the existing level of effort to stay abreast of what is 
happening to candidate species while they remain candidates is 


inadequate. 


Third, other federal agencies must make more effective use 
of their authorities to assist in the monitoring and protection 
of candidate species. A major share of the currently 
identified candidates occur on federally managed lands, 
particularly those of the Forest Service and the Bureau of Land 
Management. BLM's authority to designate “areas of critical 
environmental concern" is ideally suited to protect occurrences 
of both listed and candidate species, yet with the exception of 
the California desert and the state of Oregon, that authority has 
been only sparingly used for such purposes. Similarly, the 


Forest Service could make expanded use of its authority to 
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designate special management areas in order to protect candidate 
and listed species. Both agencies could, and should, integrate 
candidate species monitoring measures into their periodic 
wilderness study area inspection programs. Other agencies could 
also implement their authorities in ways that would more 
effectively serve the goal of protecting candidate species 
without sacrificing primary agency missions. For example, the 
National Park Service's "national natural landmark program" could 
serve as a very effective device for monitoring and protecting 
candidate species that occur on non-federal lands. 
Wetland-dependent candidate species could be protected through 
EPA's program to identify in advance special aquatic sites 
inappropriate for filling under Section 404 of the Clean Water 
Act. If the Fish and Wildlife Service is given a clear statutory 
directive to establish a program to monitor the status of 
candidate species, it will be given the necessary nudge to pursue 


these and other mechanisms for inter~agency cooperation. 


Plants: Protection on Non-Federal Lands and 


Modified Enforcement Authority Needed 


About a third of the currently listed endangered and 
threatened species in the United States are plants. This 
fraction is almost certain to grow, since the great majority of 
the candidates for future listing are plants. There is 
increasing evidence, however, that the limited protection the Act 


affords to listed plants is insufficient. We propose two 
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carefully focused amendments to increase that protection. 


Currently, anyone who captures, kills, or otherwise harms an 
endangered or threatened animal commits a violation of the Act 
for which substantial criminal and civil penalties may be 
imposed. By contrast, anyone can pick, dig up, cut, or destroy a 
threatened or endangered plant with impunity unless the offense 
is committed on federal land -- and even then there is no 
violation of the Act unless the plant is removed from the area of 
federal jurisdiction. Protection from unscrupulous collectors 


is simply non-existent anywhere other than on federal lands. 


The limited reach of the Endangered Species Act for plants 
is troublesome precisely because few listed plants occur only on 
federal lands. Indeed, 44 of the 54 plant species listed since 
early 1985 occur, in whole or in part, on non-federal lands; more 
than half of the 38 plants currently proposed for addition to the 
threatened and endangered lists occur only on non-federal land. 
Many of these plants occur on lands acquired by non-profit 
conservation organizations, like the Nature Conservancy, in order 
to protect the plants. Yet, generally ineffective state trespass 
laws are often the only deterrent against vandals and 
unscrupulous collectors plundering the unique biological assets 


that give these lands their conservation value. 
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We propose a very limited, carefully focused amendment that 
will remedy this situation. Our proposed amendment would make it 
an offense under the Endangered Species Act to remove, cut, dig 
up, or destroy any endangered plant on any non-federal land area 
where that activity violates the laws or regulations of any state 
or where it is committed in the course of a trespass on the area. 
Our amendment would not change in the slightest any existing 
legal duty, for we would only make punishable under the 
Endangered Species Act what is already illegal under state law. 
The practical effect of our amendment, however, would be to 
provide a much more effective deterrent to such illegal acts, 
because the penalties authorized by the Endangered Species Act 
are more severe than those typically authorized by state trespass 


or other laws. 


Our amendment would also slightly broaden the existing 
prohibition with respect to plants on federal lands by 
prohibiting the malicious destruction --i.e., willful vandalism 
-- of endangered plants on federal lands. While it may seem 
inconceivable that anyone would direct an act of senseless 
vandalism against an endangered plant, there have been apparent 
instances of exactly that, including the apparent cutting of a 
number of Virginia round-leaf birch seedlings in Virginia. 
Currently, it is an offense only to yemove endangered plants 
from federal lands. However, vandals can do as much harm to a 


rare plant species without ever removing it from federal 
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jurisdiction. Our amendment would provide a means of punishing 
such acts without affecting in any way the legitimate uses of 


federal lands. 


The above can be accomplished by amending Section 9(a) (2) (B) 


of the Act to read as follows (with new language underlined): 


"(B) remove and reduce to possession any such species from 
any area under Federal jurisdiction; maliciously damage or 


destroy any such species on any such area; or remove, cut, dig 
up, Or damage or destroy any such species on any other area 

in violation of any law or regulation of any state or in the 
course of any trespass upon such area; 


A second amendment that is clearly needed for more effective 
plant protection would give the Fish and Wildlife Service 
enforcement authority, concurrent with that of the Agriculture 
Department's Animal and Plant Health Inspection Service (APHIS), 
over the importation and exportation of plants protected by the 
Act or the Convention on International Trade in Endangered 
Species (CITES). Currently, Section 3(15) of the Act vests that 
authority exclusively in the Secretary of Agriculture, who has 
delegated it to APHIS. The resources available to APHIS alone to 
combat the sizeable and sophisticated illegal international trade 


in protected plants are inadequate. 
Beyond the matter of its limited resources, however, APHIS 


has shown little inclination to treat its responsibilities under 


the Act with the same aggressive vigor that it gives to its other 
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statutory missions. Since 1978, it has referred only three 
cases for prosecution under the Act; by contrast, the Fish and 
Wildlife Service since 1981 has referred nearly a thousand cases 
of suspected violations involving protected wildlife. A few 
egregious examples illustrate APHIS's inability or unwillingness 
to do the job required of it. Plants of the genus Cyclamen 

have been subject to CITES controls for over a decade. The 
Netherlands has long been reported to be a major conduit for 
international trade in wild-dug Cyclamen of Turkish origin. In 
1984 it exported some 34,000 specimens of this genus to the 
United States; yet it was not until 1987, and only after an 
inquiry from the Natural Resources Defense Council, that APHIS 
began requiring CITES documentation for such shipments. Even 
now, APHIS inspectors have not been instructed to inspect to 
determine whether plants claimed to have been artificially 


propagated appear to have been wild-dug. 


Similar enforcement lapses have occurred with respect to 
many other species, including orchids from the tropics and highly 
valuable succulents from Madagascar. Tips from plant experts and 
persons familiar with the trade, even suspicions by APHIS's own 
inspectors that there were serious irregularities in connection 
with shipments of these plants, failed to generate any 
investigative response by the agency. The agency's attitude 
seems to be that unless it is presented by a third party with 


conclusive proof of a violation, it will not mount even a minimal 
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investigation. Perhaps most indicative of the agency's casual 
indifference to its enforcement responsibilities is that it let a 
1984 memorandum of understanding with the Fish and Wildlife 
Service, whereby the latter helped APHIS with its plant 
enforcement task, lapse in 1985; despite Justice Department 


urgings, the agreement has still not been renewed. 


To remedy this deficiency, one need only insert the word 
"also" immediately before the words "means the Secretary of 


Agriculture®™ at the end of Section 3(15). 


Recovery Plans and Recovery Plan Implementation 


The ultimate goal of the Endangered Species Act is to bring 
about the recovery of the species it protects. To date, there 
have been a few notable successes in which listed species have 
recovered to the extent that they could be moved from the 
endangered list to the less imperiled threatened list or removed 
altogether from either list. They will likely soon be joined by 
other species for which progress toward recovery is well under 


way e 


Given that recovery is the Act's ultimate objective, this 
subcommittee ought to look carefully at the way in which the 
Services endeavor to bring it about. From the very early years 


of the Act's implementation, the Fish and Wildlife Service 
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utilized the device of formal, written “recovery plans" to guide 
its actions with respect to particular listed species. This 
device received express congressional approval in the Endangered 
Species Act amendments of 1978. Beginning in 1981, the Interior 
Department began investing heavily in the writing of recovery 
plans; indeed, former Secretary Watt regularly defended against 
criticism of his implementation of the Act by pointing to the 


accelerated rate of recovery plan writing during his tenure. 


There are now written recovery plans for more than 200 
listed species. They provide a basis for some studied 
observations about the merits of current recovery planning 
efforts and recommendations for their improvement. The first 
observation is that one must be careful not to confuse recovery 
plan writing with recovery plan implementation. Recovery plans 
are pieces of paper. Like medical prescriptions, they identify 
what is needed for species to get well. Just having the piece of 
paper is no guarantee of recovery -- one has to buy the medicine 


as well. 


Recovery plans ought to fairly specific about at least three 
things: (1) what criteria, when met, will establish that the 
species has in fact recovered, (2) the time frame within which 
the recovery effort is to be carried out, and (3) the estimated 
costs to the appropriate Service of carrying out the measures for 


which it will be responsible under the recovery plan. Currently, 
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some recovery plans do some of these things fairly well; few do 
all of them well. With information of this sort, however, this 
subcommittee could do a much pore effective job of overseeing the 
implementation of the Act and of assessing the adequacy of the 
Administration's annual budget request for recovery activities. 


Other Matters Warranting the Subcommittee's Consideration 


In general, we believe the Endangered Species Act is vell 
crafted and does not need major legislative overhaul. The few, 


narrowly drawn amendments ve have suggested are minor refinesents 
to an otherwise sound statute. There are, however, a number of 
new ideas thet may warrant the subcocamittee's careful examination 
as it carries out its oversight of the Act's functioning. Within 
the past two years, the wreck of the A. Regina off Puerto Rico 
raised questions about the goverrmment's ability to respond 
adequately to emergencies that pose a hazard to endangered 
species. The threatened breakup of that vessel on a reef 
adjacent to an important turtle nesting beach necessitated prompt 
removal action, but the expense of removal, and uncertainties 
about jurisdiction among federal agencies prevented prompt 
action. It may be appropriate, in light of that experience, to 
consider establishing a special fund or account that could be 
tapped for such unanticipated needs. 
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Another idea that may warrant consideration stems from the 
natural resource damage provisions. of the Superfund law. Under 
those provisions state and federal trustees may sue to recover 
damages for injuries to natural resources; including endangered 
species, caused by the release of hazardous substances or oil 
spills. The salutary purpose of these provisions is to enable 
state and federal governments to restore injured natural 
resources and to impose upon those responsible for that injury 
the costs of restoration. Under the Endangered Species Act, 
those who lawfully destroy or harm endangered species are subject 
to civil and criminal penalties that serve as punishment for the 
offenses committed and a deterrent against future offenses. The 
goal of remedying the injury done to endangered wildlife 
resources is not necessarily served by this scheme, however. To 
serve that goal as well, the subcommittee may wish to explore the 
advisability of establishing a civil cause of action, similar to 
that created by Superfund, for recovering damages for injuries to 


endangered species that result from violations of the Act. 
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Mr. Chairman, I am John Fitzgerald, Washington Representative 
for the Endangered Wildlife Program of Defenders of Wildlife. For 
many years Defenders has placed a special emphasis on endangered 
wildlife but my testimony today reflects not only the experience 
and concerns of our membership and staff around the country but 
the concerns of a number of organizations with diverse interests 
and expertise. On behalf of these groups I thank you for the 


invitation to testify today. 


The Opportunity for A Positive Program 

In the last year we have seen a very graphic symbol of what 
this Act was intended to do. In the Congressional District of 
Chairman Walter Jones, the red wolf has been returned to its 
native territory after becoming extinct in the wild. Chairman 
Jones and others who wanted red wolf recovery worked with the 
citizens of the area to design an experimental population program 
and with the Appropriations Committee to provide the funds needed 
for the program. Government agents once nearly wiped it out, 
but this Act, Chairman Jones and his constituents, and dedicated 
professionals in the Fish and Wildlife Service have literally 
given that species a new beginning. North Carolina can truely say 
"the wolf pack is back" and mean not only a great university 
basketball team. They have shown that the Act provides not only a 
way to slow the decline in rare species but a set of management 
tools for making possible the recovery of those species. 
As the red wolf reintroduction demonstrates, saving endangered 


species requires three things: a strong law, full funding, and 
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the bold use of both. 


This Subcommittee today can begin the process of providing a 
strong law, funding to fulfill the promise of the law, and 
the direction and oversight to ensure that neither the law nor 


the funding is taken lightly. 


I will commend to the Subcommittee's attention potential 

improvements in the Act and its administration. 

I will briefly describe the resources needed, and in some 
cases, guidance suggested for major agency functions. A 
more detailed supplementary analysis of the budget needs of the 
Fish and Wildlife Service Endangered Wildlife Program is attached 
as an Appendix, andI request that it be included with my 
testimony in the record. 

Before getting into current program needs, I would note that 
the Congress with the leadership of several Members including 
the Chairman of this Subcommittee, Mr. Studds, last year improved 
the protection of wildlife and other natural resources in this 
country, and provided a source of funds for their restoration 
without increasing the budget. By grafting the venerable concept 
of tort, that he who harms should pay to restore, onto the 
Superfund legislation in Section 107 the Congress had already 
made natural resources damage due to toxics and oil a compensable 
claim against potentially responsible parties. The new 
amendments require the designation of state and federal trustees 
who may sue to recover funds to be devoted to an off-budget trust 
for the restoration of resources damaged. The President must 


promptly notify these trustees of potential damage under 
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investigation and coordinate investigations and assessments with 
the trustees. (SARA 104(d), 107(d); CERCLA 104(b), 107(b), 
301(c); 42 U.S.C. 9604(b), 9607(£), 9651(c).) 

We recommend that the Subcommittee consider providing that 
other forms of damage to endangered and threatened wildlife in 
violation of the ESA are also compensable at restoration or 
replacement costs, to the extent determinable and practicable, 
and that in the interests of justice and efficiency, provide that 
citizens who present proof of a violation be authorized to bring 
such actions for damages. These damages could be paid to an 
account in the existing trust to be set aside for endangered 
species or entrusted to such parties as the court may find are 


able to carry out the restoration. 


Google 
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FISH AND WILDLIFE SERVICE 


LISTING 


Listing is the all-important first step in protecting a 
species; it signifies official recognition of its ailing status 
and sets in motion all other protective provisions of The 
Endangered Species Act. Why then do thousands of species remain 
candidates, a hugh backlog of potentially threatened, endangered, 
or even extinct species waiting to be listed and protected? 
Because of a lack of resources and personnel, The Fish and 
Wildlife Service is unable, and perhaps also unwilling, to stop 
and reverse this backlog. Meanwhile, 80 species have been 
Gropped from the waiting list because they are extinct and 
nearly 300 other candidates may be gone as well. 

If consideration of new candidate species were to stop 
today, it would take over 20 years at the current listing rate to 
list those species already considered candidates. The Fish and 
Wildlife Service, however, plans to reduce the experienced 
listing staff in Washington's Office of Endangered Species which 
has already lost much of its role. Listing activity dropped 20% 
in 1986 and there have been fewer proposals for listing. 

Shifting the listing task to less-experienced regional and 
field personnel has also brought more political and economic 
pressure to bear. Congress has required that listing be based 
solely on biological information. The decision to list must 


remain a biological consideration and Congress and the Service 
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should ensure that it does. 

The solutions to these problems are simple and clear; speed 
up the listing process and maintain its integrity through 
sufficient staff, especially in Washington, and consideration of 
biological factors only. We recommend that the number of species 
listed annually be increased in order to clear the candidate 
backlog. With authorization ceilings that would accomodate 
appropriations for listing at the $6 million per year level, 
status surveys for 80 to 100 species can be completed annually 
and within 10 years, most of the 960 critical, category 1] 
candidates would be listed or reclassified. Group listings, by 
ecotype or state, should also be emphasized; listing species 
together rather than singly is more cost-effective and should be 
utilized wherever appropriate. 

As for species that must still await listing, we recommend 
and endorse the candidate monitoring provision described by 
Michael Bean of The Enviornmental Defense Fund. Such a system 
would prioritize listing, help determine when emergency listing 
is warrented and prevent species from becoming extinct while 
awaiting action. 

Overall, we are very concerned with what listing reductions, 
a huge candidate backlog and further Fish & Wildlife Service 
reorganization portend/for endangered species. Unless the 
process is expedited and strengthened, more candidate species 
will undoubtably go extinct before their plight is even 
officially recognized. That flouts the intent of Congress and 


breaks a promise to all Americans. 
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THE CONSULTATION PROCESS 


Section 7 of the Endangered Species Act requires that 
all federal agencies consult with the Secretary of Interior 
through the Fish and Wildlife Service to ensure that no federally 
funded or authorized actions will adversely effect an 
endangered or threatened species, nor significantly alter or 
destroy its habitat. The Service conducts both formal and 
informal consultations. The latter process is designed to 
resolve potential conflicts during the earliest planning stages 
of a project. If the problem cannot be worked out informally, 


the Service must then initiate a formal consultation. 


Under formal consultation, the Fish and Wildlife Service must 
prepare a Biological Opinion on the effects of the proposed 
project on the listed species in question. If a "jeopardy" 
opinion is warranted, then the Service must identify “reasonable 
and prudent alternatives" to the proposal so that the adverse 
impacts can be avoided. 

In PY1986 there were 52 jeopardy opinions out of nearly 
11,000, up from 37 of 9,269 in FY85. Only two of the 52 were 
presented with no alternatives allowed - one barred the use of 
one pesticide by the Service itself in an area with many listed 
species though 7 other pesiticides were still allowed. The other 


was a consultation after the fact when a private party sought a 
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Corps of Engineers permit for bulldozing that had already been 
done. 

With 52 jeopardy opinions, it may seem that the Service is 
getting tougher. That is not necessarily the case. The Service 
in fact seems to be willing to let incidental taking sanctioned 
in biological opinions or committed by agencies or privated 
parties without the benefit of official sanction, chip away at 
listed species until there is only a remnant that may never be 
able to recover. A prime example is the case of the Stacy Dam 
and reservoir in west central Texas. In a May Sth 1986 conferral 
opinion completed when the non-poisonous water snake had been 
proposed by the Service and was waiting to be listed, the Service 
found that the proposed dam would eliminate most of the remaining 
snakes and most of the best remaining habitat thus jeopardizing 
the species. The Service also concluded that no on-sight 
alternatives would change that outcome. After this was brought 
to the attention of the Director of the Service he ordered a 
review. In December 1986, the Service reversed itself without 
the benefit of any new biological data on the snake and little 
more on its habitat. Its opinion and “prudent” alternatives are 
based on questionable assumptions such as the ability to breed by 
one year of age when no snake remotely related had ever 
reproduced in less than three years and on the assumption that 
untested artificial habitat will replace natural habitat when the 
Service policy reiterated in the May opinion was that that should 


not be relied upon as a step to avoid jeopardy. 


Even for species with recovery plans, consultations are often 
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conducted with apparent disregard for the objective of those 
plans and of the Act which is the recovery and delisting of the 
species. As only a small fraction of listed species are known t. 
be recovering, it would seem advisable to improve this process 
that has such an impact on those species. 

Many consultations are not followed up and in other cases no 
consultation even takes place when it clearly should. 

In an effort funded by the Envrionmental Protection Agency, 
the Center for Environmental Education studied the compliance of 
the Environmental Protection Agency's pesticide registration 
program with the Act's consultation requirements. They studied 
36 cases where the pesticide use was such that its anticipated 
effect on listed species should have triggered a consultation. 
They found 12 in clear violation of the Act. In six 
registration was completed before the consultation; five did not 
include the steps that the Office of Endangered Species found in 
consultation to be necessary conditions of registration, nor any 
other similar precautions; and in one registration was completed 
without a consultation even being initiated. To EPA's credit 
they have admitted the findings and initiated a program of more 
careful oversight, education, and corrective labeling 
restrictions. 

The general problem is not confined to the EPA. The Service 
does not appear to have range maps, let alone recovery plans, for 
listed species in many cases, thus making consultation rather 
difficult. 


We recommend that action agencies be required under current 
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law to send a letter to the Service after consultation indicating 
what conservation steps will be undertaken in response to a 
biological opinion. Another letter should be sent after all the 
steps are implemented. This will expedite follow-up and help 
ensure that the action agency will meet its obligations under 
Section 7(a) (2). 

We recommend that the Service be required to develop recovery 
Plans in a timely manner that include range maps, except where 
omitted to protect the species, specific timetables and cost 
options or estimates for actions designed to bring about recovery 
in the most expedititious manner consistent with prudent 
conservation practices. 

We also recommend that recovery plans be integrated with the 
consultation process so that biological opinions are consistent 


with the plans. 


Appropriations for consultations have remained 
basically constant since 1979, despite growing demands. In their 
FY 85 Midyear Report, the Fish and Wildlife Service's Region I 


noted: 


" The consultation workload is steadily 
increasing. However, the number of consultations 
underestimates the impact of the consultation 
subprogram workload. Many of the consultations are 
very complex and require extensive amounts of staff 
time (i.e. the 1985 OCAP formal consultation with BR 
has required a commitment of at least eight staff- 
months this fiscal year). Also we are now responsible 
for preparing pesticide registration of National scope 
for EPA. These require coordination with other 
Regional offices and extensive data gathering and 
impact analysis. Most of this data is not provided by 
EPA with their consultation request. Furthermore the 
area of impact is multi-state and multa-species. In 
the recent carbosulfan registration, the Service is 
rendering an opinion on 34 species. Other factors not 
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reflected by numbers of consultations is the follow-up 
coordination and discussion between the Service and th 
Action Agency." 


The amount provided in recent years is particularly inadequate 
since the number of consultations has been steadily increasing to 
the point where over 11,000 are expected for FY88 with the large 
increase in the number of formal consultations since FY84 


expected to continue. 


The Service's ability to consult carefully with agencies 
concerning the impact of actions on listed species must be 
enhanced given the fact that action agencies and private 
applicants are outspending the Service many times over in 
preparation for consultations. The Service is also expected to 
confer informally with the agencies concerning all actions 
affecting proposed species and many candidates. Conferral is a 
key to developing a system for effective monitoring of candidate 
species as contemplated by the amendment approved by the House 
in H.R. 1027 in response to extinctions among candidates. 

There is a need for personnel and budgets to conduct on-site 
reviews (often called “ground-truthing") to assess compliance 
with the terms of biological opinions resulting from 
consultations and conferrals. 

We recommend an authorization for Interior that will 
accomodate at least $4 million in FY88 and $7 by FY92. This will 
still provide less than half the resources per consultation that 


the Service had several years ago. 
With the additional funds and personnel recommended, both 
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the species to be protected and the applicants for federal 
permits will be aided by a faster and fuller consultation 


process. 


Exporting Extinction 


In the Endangered Species Preservation Act of 1966 the 
Congress recognized that extinction was happening not just to a 
few species but to vast numbers not only because of 
overharvesting but because man was altering the habitat itself in 
a permanent way. The Act the Secretary of Interior to begin a 
conservation program for these species. The Endangered Species 
Act of 1969 directed the Secretaries of Interior and State to 
take several steps one of which was to initiate and conclude "a 
binding international convention on the conservation of 
endangered species.” 

The result was the 1972 Convention on International Trade in 
Endangered Species of Wild Fauna and Flora. In order to 
implement that Convention and several others, and to provide 
stronger protections than the earlier Acts had provided the 
Congress in 1973 ennacted the statute that we refer to as the 
ESA. 

In 1978 final regulations were approved that required agencies 
to consult with the Service to ensure that their actions did not 
jeopardize listed species anywhere, including foreign countries. 

In 1981, the new Administration adopted the unpublished 
position that it would not require consultation concerning 


overseas effects despte the fact that half the species on the 
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list are overseas and no amendment of the sort or with any 
bearing on overseas consultation had ever been adopted. On 
June 3, 1986, after both the House and the Senate had effectively 
completed all substantive work on the reauthorization bills, the 
Administration promulgated in regulations the policy of ignoring 
effects of agency actions on listed species in other countries. 

The result is that many of the species that the public 
identifies as endangered such as tigers, asian elephants, 
leopards and jaguars may be jeopardized by U.S. agency actions 
without any notice or attempt to prevent it. 

In August, 1986 these regulations were challenged in U.S. 
District Court as contrary to the Act. No injunction against a 
project was sought. We requested only the proper application of 
the law's consultation process in appropriate regulations. The 
case was ordered dismissed in late February for lack of case or 
controversy as required by Article III, Section 2 of the 
Constitution. The judge noted that we would have had to sue again 
if the agencies did not voluntarily consult with the Service 
concerning their projects and therefore correcting the 
regulations regarding consultation would not necessarily prevent 
the alleged harm to the endangered species in the areas of agency 
projects. (Memorandum Order 3-86 CIV 757, 10, February 25, 1987, 
U.S. District Court, District of Minnesota). The decision is 


being appealed. 


A little more than one third of the law enforcement budget of 
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the PWS is derived from the endangered species act and 
appropriations to enforce it. With it the PWS supports the work 
of 133 people carrying out surveillance, investigations and 

education concerning the enforcement of the ESA. In the Wildlife 
Permit Administration 24 people review and grant or deny permits 
to transport wildlife under the Convention on International Trade 


in Endangered Species (CITES). 


The law enforcement approach of this Administration does not 
do justice to the Act. The number of agents does not begin to 
address the need. 


A Special Agent In Charge of one of the Regions of the PWS ( 
or Districts for Law Enforcement purposes) wrote in his PY85 
summary: 

All Districts are suffering from a lack of funding and 
manpower. We're all short on SA's (Special Agents) and 
the funding necessary to support the SA's we presently 
have. These shortfalls,...will increase the already 
declining SA morale. 
Furthermore, the interpretation and/or applicabtion of the 
law is nearly a century out of date. For example, destruction of 


habitat is probably the single greatest threat to most species. 


This policy of limited enforcement is an intentional one: the 
number of new investigative matters pursued was cut nearly in 
half, from 20,895 to 11,319 during the period of FY81 - FY84. In 
its End of Year Report (FY85 Report) the Division of Law 
Enforcement explained, 

No reliable direct measures of law enforcement 


effectiveness have yet been developed. However, the 
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Service has become convinced that the effectiveness of 

its law enforcement effort can be maximized by 

directing its attention away from incidental taking of 

wildlife and toward investigations of illegal 

commercialization of the nation's wildlife resources. 

Therefore, the Service has staged a series of large operations 

that typically involve undercover investigators who set up 
commercial operations in bear, wolf and lynx furs, eagles and 
-their feathers, and peregrin and other falcons. Some assert that 
such operations encourage illegal taking that would otherwise not 
occur. The Service responds that such operations can clean up 
whole networks and scare off others through the publicity 


following the “stings”. 


There is clearly a need for more enforcement against such 
direct commercial taking, but that does not mean that we should 
forget entirely about incidental take. 

The Congress in 1982 amendments to the ESA provided for 
incidental take permits or allowances for those private persons 
(under Section 10) or agencies (under Section 7) that develop 
with the FWS an approach that minimizes the harm and mitigates 
the damage related to a project that may take some of a 
population or its habitat, but will not jeopardize the species. 

Since Congress has provided that process, there is no longer 
any excuse for not vigorously prosecuting those who avoid that 
process and end up killing listed species or despoiling their 
habitat. The Fish and Wildlife Service do investigate taking by 
habitat destruction but the Service and the Justice Department 
must be encouraged to fulfull their obligations in that regard 


more fully. 
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Increasing Protection for Plants 


In recent years the Congress has been prodding the Service to 
do more to protect plants using its current authority. Some 
progress has been made. 

In 1985, the Service began finally to enforce the ESA and 
related laws that protect listed plants obtaining a plea of 
guilty to illegal trade in endangered orchids in Michigan, and 
initiating several investigations and arrests in the west. 
Problems continue with stopping trade and vandalism that affect 
listed plants. 


Since the Act was signed into law, protection for listed 
plants has been minimal. In 1982 protection against collecting 
on federal land was provided in an amendment to the Act, but 
protection against intentional harm on federal lands and any 
taking on private land have not been addressed by the Act. 

Unfortunately, most state and local police forces have 
little expertise in botany. 

We recommend that the Act forbid the intentional harming 
of listed plants on federal land and the taking of listed plants 
on land other than federal land in violation of state law such as 
trespass or conversion. 

The House Merchant Marine Committee Report on H.R. 1027 
which was approved by the House in July of 1985 contained 
language directing the Service to use its current authority more 
aggressively. In following up on those suggestions we would hope 


the Service would also: 
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1. Implement a process for regular communication with nature 
conservancy groupe, Heritage programs, wildlife organizations, 
and garden clubs concerning the status of endangered and 
threatened plants, particularly those on Srivate lands; 

2. Implement voluntary management agreements or programs to 
provide advice and assistance to private landowners with listed 
plants; 

3. Implement a program to alert and assist law enforcement 
agencies that have jurisdiction over the theft, destruction, or 
illicit trade in private plants. This should include the aid of 
Service botanists and field and forensic personnel; 

4. Develop and implement additional direct approaches for 
protecting plants such as acquiring from willing landowners small 
federal interests in critically endangered plants on private land 
where appropriate (already authorized under Section 5). 

5. Report to the Congress within one year on the _ status of 
plant protection and the enforcement of plant protection 


provisions. 
Recommended Authorization 


A great shortage exists in both personnel and funds available 
for law enforcement. We recommend an authorization level for 
Interior that will accomodate an appropriation of $9.4 million 


per year for law enforcement through FY1992. 
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RECOVERY 


The recovery process is the element of the Endangered 
Species Act that Administration has publicly emphasized as 
the focus of its endangered species efforts. Indeed, until 1985, 
the number of approved recovery plans increased annually. 

Unfortunately, the number of new plans has dropped 
considerably to twenty-two -- less than one-third of The Fish and 
Wildlife Service's annual objective of 77 new approved plans. 
Purthermore, competing demands upon staff have caused implemen- 
tation of existing plans to suffer; of 425 US species listed as 
threatened or endangered, 245 have recovery plans most of which 
are noe beine actively implemented. Only about three percent of 
the species appear to be recovering. 

The Desert Tortoise, listed as threatened in Utah, is a sad 
example of an ineffective recovery program. Originally proposed 
as Endangered, the Beaver Dam Slope population of the 
tortoise was listed as Threatened in 1981 after the Bureau of 
Land Management promised to take corrective management actions on 
its behalf. Both the FWS and the BLM have resisted management 
actions that would interfere with livestock operations on the 
Beaver Dam Slope and now only a draft recovery plan for this 
population exists. Meanwhile, the Utah Division of Wildlife 
finds that 50% of the population has died-off since 1981 and the 
situation seems bleak. The Service has refused to list 
list other populations of this species and its inaction places 


the Desert Tortoise at further risk of extinction. 
Development and approval of new recovery plans must be 
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increased to keep pace with species listings and to reduce the 
backlog of listed species without recovery plans. 

Plans by themselves, however, are not enough. The Service 
must be aggressive and other federal agencies must be willing to 
accept their responsibilities under Section 7(a)(1) to implement 
recovery programs before more listed species go extinct while 
awaiting protection. | 

The Subcommittee and the Service may want to consider more 
specific requirements for recovery plan preparation and 
implementation as noted above under consultation and in Mr. 
Bean's testimony. Other agencies beyond those represented here 
today could also be asked to assign responsibilities and report 
on their Section 7 (a) (1) conservation programs. 

We recommend an authorization level that would accomodate an 
enhancement of 6.3 million dollars that would enable the recovery 
program to meet its basic responsibilities ensuring that plans 


are designed, implemented and reviewed as necessary. 
Recovery of Predators - Grizzlies and Wolves 


The recovery of endangered and threatened predators often 
presents considerable controversy. These predators symbolize the 
the plight of endangered species in the minds of many. Their 
recovery is an objective of federal law. Most people favor their 
restoration. For example, a survey by graduate students of the 
University of Montana determined that the vast majority of 
visitors to Yellowstone National Park favor the reintroduction of 
the wolf there even in the unlikely event that it might mean 


restrictions on the use of certain parts of the Park. 
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The process of recovery for species such as grizzlies and 
wolves has been halting. After a very lengthy process a recovery 
plan for the Rocky Mountain wolf that adopts the recommendations 
of the recovery team - particularly that (Canadian) wolves be 
reintroduced into Yellowstone National Park as one of three 
recovery sights -- may soon be approved. 

This plan takes advantage of the experimental populations 
provision (10(j)) of the Act to provide for flexible management 
of the species. It also sets a very low threshold for delisting 
that will necessitate careful monitoring after delisting but 
provides for a near term, achievable goal. 

In regard to wolves and grizzlies, a 1985 Court decision is 
often misunderstood to ban the taking of threatened and 


endangered species. It does not. 


On February 19, 1985, the U.S. Court of Appeals for the 
Eighth Circuit ruled in Sierra Club. Defenders, et al ve Clark 
(755 F.2d 1506) that the Secretary of the Interior may not 
authorize sport hunting or trapping of a species listed as 
“threatened” under the Endangered Species Act. The Court 
upheld the decision of Judge Miles Lord in favor of plaintiffs 
Sierra Club, Defenders of Wildlife, The Humane Society of the 
United States, the National Audubon Society, and eleven other 
conservation and wildlife organizations. 

The lawsuit had challenged the “sport trapping” season 
planned for wolves by Minnesota (where there are approximately 
1200 wolves) on the grounds that the Endangered Species Act 


forbids such a general “taking” of threatened species unless the 
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Secretary finds that excess population pressures within a given 
ecosystem cannot otherwise be relieved and that the taking would 
help to conserve the species. It was generally expected that this 
decision could also affect the ability of the state of Montana 
to carry out its annual sport seasons on grizzly bears. Like the 
Minnesota wolf, the grizzly is listed as threatened in the lower 
48 states, but the status of the grizzly population is less 
certain, consisting of between 400 and 800 individuals. 

On behalf of the ESA Reauthorization Coalition, Michael 
Bean of the Environmental Defense Fund defended the decision in 
testimony in 1985 on H.R. 1027 and on the Senate bill, S. 725, 
and noted: 


[I]t is important to examine the court's decision 
closely. 


Pirst, the court did not limit the Secretary's 
authority to take or authorize the take of predating 
or depredating animals in order to protect life or 
property. Indeed, the court left open two different 
means by which this can be accomplished: general 
regulations authorizing predator control activities 
and special permits under Section 10(a)(1)(A) of the 
Act. The latter authority is equally applicable to 
both threatened and endangered species. Thus, the 
often proferred argument, that effective control of 
endangered or threatened predators is necessary to 
sustain public support for their conservation and 
deter vigilantism, can be accommodated under the 
court's opinion. 


Neither does the decision limit the Secretary's 
Giscretion with respect to species that are part of an 
“experimental population.” Instead, the court very 
clearly refrains from reaching any conclusion on that 
issue. Thus, the very narrow decision of the Court is 
that the Secretary may not authorize sport hunting of 
a non-experimental, threatened species unless, as the 
Act's definition of “conservation” specifies, 
extraordinary population pressures cannot otherwise be 
relieved. That narrow prohibition will have virtually 
no impact on sport hunting in the United States 
because most hunted species do not face the threat of 
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extinction within the foreseeable future. For a 
species that does, however, and is thus listed as 
threatened, the original drafters of the Act properly 
concluded that sport hunting of it would not be an 

of its conservation, but rather a 
permissible peang, in very limited circumstances, of 
securing its conservation. Absent any new and 
compelling basis to reconsider that judgment, the 
conclusion reached in 1973 should be continued. 


Defenders' testimony noted in addition the strong public support 


for wolf recovery. 


In a related development, on March 7, 1985, 
Professor Stephen Kellert of Yale University announced 
the results of a study on "The Public and the Timber 
Wolf" jointly sponsored by the U.S. Fish and Wildlife 
Service, the U.S. Forest Service, Defenders of 
Wildlife, and several independent foundations and 
donors. The study of attitudes of Minnesotans found 


that the atrong pajority of those both near and 
from the wolves of northern disapproved of 
aport seasons or other reductions in wolf 


even where they are abundant. Although 

the vast majority support protecting wolves, they did 

agree with the humane taking of individual wolves that 

were guilty of killing livestock. In Minnesota and 

Montana such predating animals are removed by trained 

| eg ate agents. Minnesota also compensates farmers 

or livestock losses due to wolf predation. 
The study found that support for the wolf is the 
general rule, as the large majority of Minnesotans in 

every age, economic, and racial group feels that the 

wolf belongs in Minnesota, and not just in places like 

Alaska. 

The Act requires that the federal government assist in the 
recovery of threatened species. Recovery of the existing 
populations of the Minnesota gray wolf and the Montana grizzly 
would not, according to available information, be aided by a 
hunt. The gray wolf population is at best holding its own 
against substantial illegal kills each year. The grizzly 
population is uncertain and may well be declining. In fact, a 


task force of the Interagency Grizzly Bear Committee concluded in 
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1984 that available population data did not permit the task 
force to even confirm population stability in the grizzly bear 
population of the Northern Continental Divide Ecosystem. Since 
then Montana has done its own assessment of the grizzly and the 
Service has initiated discussions with the State concerning the 
Gelisting of the grizzly in Montana's Northern Continental Divide 
Ecosysten. 

Proponents of the movement to weaken the ESA often argue 
that a sport season even without extraordinary population 
pressures is necessary to successfully manage threatened species 
and to reduce public animosity toward such species. These 
arguments are not compelling. The ESA, as presently written, 
grants the Secretary of Interior a great deal of flexibility in 
the management of threatened species. Diseased animals can be 
taken, as well as those that have killed livestock or threatened 
human life. In Minnesota livestock depredation is minimal (less 
than 1/10 of one percent of all livestock is affected, and less 
than 1/3 of one percent of all farms suffer losses) and has been 
successfully controlled by an animal damage control program 
administered by the Fish and Wildlife Service and now by the 
Agriculture Department under Service guidance. 

Without a practical need for an amendment and with much 
risk presented by an amendment, we repeat our opposition to any 
amendment to the Endangered Species Act or Committee Report 
language which would permit or encourage further taking of 
threatened wildlife. 


The Act simply requires that we judge every proposed hunt 
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of threatened species on the merits of the data concerning each 
ecosystem. 
We remain open to constructive discussions and cooperation 


to ensure the recovery of these animals in a responsible sanner. 


STATE COOPERATION 


The Endangered Species Act authorizes States and the Federal 
government to develop cooperative agreements; today, there are 
76 such agreements with 46 states and territories. Funding 
levels, however, have remained essentially constant since 1977 
when there were only 21 agreements, and the FWS has not requested 
a penny for 1988. 

Since states depend on these grants. Without thea 
they are hard pressed to plan and implement recovery activities. 
As noted in testimony of others today the programs is essential 
for the conservation of many of our listed species. We recceren 
that appropriations of $15 million be authorized and that $25 
million be authorized by FY92. An average of one half miliion 


dollars for each state is by no means going to exhaust the work 


needed on behalf these species by the state agencies. 


Mational Marine Pisheries Service 


The National Marine Fisheries Service (NMFS) of the 
Department of Commerce is responsible for listing and recovery o 


endangered and threatened sarine species.) Wineteen marine 
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Species are now listed under the Endangered Species Act, 
including all seven species of sea turtles, the shortnose 
sturgeon, several species of seals, and most of the great whales. 
All marine mammals also are protected by the Marine Mammal 
Protection Act, so NMFS‘'s protected species work coordinates 
activities and budgets authorized under both Acts. 

Only limited progress toward the recovery of endangered 
marine species has been made to date. In 1985 NMFS made its 
first listing of an endangered species in nearly six years when 
the Gulf of California harbor porpoise was so designated. The 
listing was prompted by Defenders' 1978 petition to list the 
species. In order to prompt recovery action, Congress 
appropriated funds in FY86 and 87 for the specific purpose of 
developing and implementing a recovery plan for the porpoise 
which is the world's smallest and rarest cetacean. 

In 1985 NMPS also published proposals to list the 
Guadalupe fur seal as threatened and to designate critical 
habitat for the Hawaiian monk seal. A 1985 petition to list 
the Chinook salmon was found by NMFS to present substantial 
information. These actions, too, were externally stimulated. 

The listing of the Guadalupe fur seal was eventually 
finalized during 1985. Critical habitat for the Hawaiian monk 
seal, however, was not designated by the one-year statutory 
Geadline. Consequently, the Sierra Club and Greenpeace 
International filed a lawsuit in early 1986, charging that NMFS 
was in violation of both the Endangered Species and Marine Mammal 
Protection Acts by failing to designate habitat for the species. 


Twice in the past six years, NMFS's own Hawaiian Monk Seal 
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Recovery Team has made similar recommendations. 

Only six species have been listed by NMFS and only two 
recovery plans approved. Essentially all as a result of threats 
of lawsuit or specific Congressional direction. Enforcement is 
nearly non-existant, particularly for reports of unpermitted 
incidental take. There are no invertbrate biologists on staff 
though many acknowledge the need to assess and protect rare 


corals and other life forms. 


The National Marine Fisheries Service is very weak in most 
aspects of its program from listing through recovery, law 
enforcement, consultation, and research on behalf of endangered 
and threatened wildlife. Some have proposed that the Office of 
Protected Species be moved or otherwise substantially reformed. 
While we do not address this question today, we believe that 
wherever it is housed, it needs better oversight and more 
resources. The level of authorization proposed in H.R. 1467 is a 
step in tho right direction but should be increased to $7.5 
million from FY88 through FY92 in order to set up and maintain 
more systematic approaches to these functions expected under 


the Act. 


Summary of Recommended Authorization Levels 


While alternative funding sources are not within the scope of 
this testimony, I will point out that several groups in the 
conservation community including Defenders and others 


represented here have, over the last two years in particular, 


26 


241 


presented recommendations for savings in the budget that will 
more than accomodate these relatively modest increases and 
contribute to the conservation of the public's natural resources 


at the same time. 


We have recommended levels for FY88 and FY92 with increases in 
stages in the interim years. These are in 1987 dollars and 
should be adjusted for expected inflation in accordance with 
Congressional Budget Office projections. 


Our recommended authorization levels aresummarized 


as follows in millions of dollars: 


Department jo 4:1: | PY92 

Interior 53.8 69.0 
Commerce 7-5 7.5 
Agriculture 2.2 2.6 
Cooperation with States 15.0 25.0 
Exemptions 6 6 
Convention Implementation 5 1.0 


Thank you, Mr. Chairman, that concludes my testimony. 
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FISH AND WILDLIFE SERVICE 
ENDANGERED SPECIES PROGRAM 
BUDGET REQUIREMENTS 


A SUPPLEMENTARY ANALYSIS TO ACCOMPANY TESTIMONY ON 
H.R. 1467. 


A bill to Reauthorize Appropriations 
to Implement the Endangered Species Act 
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Subcommittee on 
Fisheries, Wildlife Conservation and the Environment 
Committee on Merchant Marine and Fisheries 
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John Fitzgerald 
Washington Representative 
Endangered Wildlife Program 


March 17, 1987 


The budget totals recommended in this document reflect the general 
consensus of the Endangered Species Act Reauthorization Coalition 
of some 30 Conservation and Animal Welfare Organizations. Members 
of the Coalition contributed substantially to the analysis and in 
some cases the drafting according to areas of expertise. This 
analysis also contains examples of enhancements Defenders and 
others have recommended for specific projects for Fiscal Year 88. 


1244 NINETEENTH STREET, NW e WASHINCTON, DC 20036 e (202) 659-950 


ue 
¥ 


\ 


243 


Pish and Wildlife Service 


Endangered Species Program 


Dollar Amounts in Thousands 


(Personnel levels are in parentheses) 


State Cooperation: 


$15, 19, 23, 


25 * 


The remeining functions would be level-funded. 


PYss 
Administration froa Reccamended 
Request Aé@min. Req. Total 
Listing 3,222 3,778 7,000 
($9) (#28) (79) 
Law Enforcement 5,643 + 3,598 9,441 
(132) (#35) (167) 
Pernits 6s9 + 100 959 
(24) (#2) (26) 
Consul tatioca 3,022 * 978 4,000 
(75) (#16) (91) 
Recovery $,819 + 6,381 12,200 
($3) (#32) (85) 
Research and 4.742 258 5,000 
Devel opment (65) (+4) (69) 
Cooperation 0 #15 ,000 15,000 
. with Statas (0) (8) (0) 
Pisheries, Satchery 163 0 163 
Operations - BSA (3) (8) (3) 
Total 23,670 +38 ,093 $3,763 
(411) (189) ($20) 
PY89 - 92: 
Consultation: $5, 6, 7 million. 
Recovery: $14, 17, 20, 23.2 * 


244 


Pish and Wildlife Service 
Endangered Species Program 


Dollar Amounts in Thousands 
(Personnel levels are in parentheses) 


PYss Change 
Adainistratica froa Reccunended 
Request Admin. Reg. Total 
Listing 3,222 3,778 7,000 
($9) (#28) (79) 
Proposed and Final Listing $6,000,080 


The Endangered Species Act requires that the Secretary list 
species that warrant it as endangered or threatened. This key 
function is done by federal employees but so few are assigned to 
the task that a large backlog of species that warrant or may 
warrant listing has existed for yeacs. Species are literally 
becoming extinct while waiting to be protected. 


The current backlog of species for which existing data support 
listing is approximately 960 candidates (Catagory 1) At the 
S6m/yc. level these species could be listed in 10 years while 
appropriate delistings, reclassifications, and a modest number 
(20) of the approximately 2940 backlogged Category 2 candidate 
species could be accomodated annually, as needed. (Based upon 
approx. 3/yr average cost of $48,000. per species for listing, 
delisting or reclassification.) 


It is necessary that PWS/OES achieve and maintain a higher 
listing rate than in the past in order to avert extinctions among 


candidate species and in order to fulfill the purposes of the 
Act. 


Status Surveys $500,000 


The current backlog of candidate species for which additional 
information is needed to determine whether listing is warranted 
is over 2900 spacies. (Category 2 candidates). At the current 
cost estimate of 86,000/per status survey the status of between 
80 and 100 species could be determined annually, and thus 
decisions made as to whether listing is needed. 
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Candidate aonitoring/Prelisting $500,000 


This is to develop and implement an effective system for 
monitoring candidate species and taking action to conserve then 
in order to prevent extinction, avoid the need to list them, if 
possible, and determine whether emergency listing is necessary, 
if interim conservation ne will not reverse declines. This 
system should also be considered for application to recently 
Gelisted species. (Based on 8.R. 1027, Section l(a), approved 
by the Bouse July 29, 1985.) 


The Director of the Pish and Wildlife Service is planning to 
reorganize the Service. One effect of the recommendations 

under consideration would be a drastic reduction in the staff and 
role of the Washington, D.C. office of Endangered Species (O£3S) 
in the development of the list of “Endangered and Threatened 
wildlife and Plants®. much of the role of the experienced staff 
of the listing branch of O88 has already been eliminated. With 
increasing decentralization of the Service since 1984, for 
example, the lead responsibility for initially developing aost 


listing packages has been given to field and regional Service 
Biologists. 


We are quite concerned about what further reductions of O£8 may 
portend for endangered species. At a time when listings must be 
enhanced in order to avert further. extinctions among the 
qualifying candidate species backlogged for listing (over 900), 
the Service's listing pace is dropping. Only 45 species were 
listed in calander year 1986, compared to 60 in calander year 
1985. Indications are that the situation will not improve 

in 1987. The decline in performance may be due at least in part 


to the shift in listing responsibilitites which has already 
accurred. 


We therefore urge the Committee to instruct the Service that the 


inada provided is Shia lise item are ba ingreses the cucreat ace 
of, perescona) fer. listing and net to decrease either pace or 
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Pish and Wildlife Service 
Bndangered Species Program 


Dollar Amounts in Thousands 
(Personnel levels are in parentheses) 


PYss Change 
Adainistratica frou Reccamended 
Request Adain. Reg. Total 
Coasultation 3,822 + 978 4,000 
(78) (#16) (91) 


The Act requires that agencies consult with the Secretary to ensure 


that their actions will not jeopardize species or harm critical 
habitat. 


An enhancement of $778,000 will provida for increased federal 
personnel to conduct consultations and on-site reviews to determine 
conditions in the field and after consultation to assess compliance 
with the terms of biological opinions. The annual number of 
consultations is roughly five times what it was in 1979 and the 
appropriations level is lower now in real dollars. The Service had 
adapted by conducting fac more informal consultations but the number 
of formal consultations has been increasing recently and the quality 
of the consultation process, both in the formulation and the 
enforcement of the terms of biological opinions, has declined 
overall as the Service attempts to meet its 90 day consultation 
deadlines. This can result in damage to listed species and their 
habitats to such an extent that recovery is delayed and declines are 
caused contrary to the intent of the Act. 


An enhancement of $200,800 will ensure the continued development 
and implementation of the Endangered Species Information Systen 
(ESIS) to provide the information needed to conduct accurate and 
timely consultations. 


By FY92, Consultation should be funded at at least $7,000,000 
given the increase in species, in formal consultations required, 
and the need to increase quality while maintaining timeliness. 
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Pish and Wildlife Service 
Badangered Specios Progrom 


Dollar Amounts in Phousands 
(Personnel levels are in parentheses) 


PYss Change 
Administration trou Reccamended 
Request Adaia. Reg. Total 
Recovery §,819 + 6,361 12,200 
($3) (#32) (65) 


The Act requires that the Secretary develop and inplement 
cecovery plans for every species listed unless he finds 
affirmatively that such a plan will not promote the conservation 
of the species. These plans are to help guide interagency 
planning and consultation under Sections 7(a) (1), (affirmative 
coneervation by the Secretary and others), and 7(a) (2), 
(preventing government action from jeopardizing species). 


The Secretary has approved plans for only 243 of the 928 species 
listed. Roughly 40 percent of 420¢ listed species found in the 
U.S. have no approved cecovery plan. Other plans in need of 
cevision languish. In the mid-1980's far less than half of the 
approved plans were being actively implemented. Most of those 
that are implemented are only implemented to the extent necessary 
to avoid extinction or maintain current populations. Relatively 
few of the actions called for in the plans to move beyond 
maintainance and bring about recovery are ever taken. One result 
is that in 1964, the last year such reports were compiled, the 
Service's vost bal implamentation reports, covering 234 species, 
showed that only 23 species were known to be increasing, 10 were 
stable, trends for 154 were unknown and over 30 listed species 
were at crisis population levels or presumed extinct. Since then 
new specios have joined that group. Por example, the Black- 
footed ferret has fallen from 129 to around 20 and the Palos 
Verdes Blue Butterfly has been literally bulldozed into oblivion. 


Aa pemanantoragrants of 86,361,000 would enable this element of the 
endangered epeciee program to begin to meet its basic 
responsibilities to move species toward recovery and removal from 
the list. By 1992 the program should have $23,200,000 especially 
considering new recovery plans and newly listed species. Until 
such an investment is made, the daily indirect costs of managing 
endangered wildlife and the frequent costs of crisis intervention 
will outweigh the “savings® from underbudgeting for recovery. 
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This should include a minimum of $900,000 for recovery planning 
to ennable the Service to ensure that they will be able at least 
cover direct preantng costs and keep up with the listing of new 
species anticipated while making progress in reducing the backlog 
of recovery planning. 


This total should also include a ainimum of $300,000 for the 


revision of plans as the Secretary reviews the status of listed 
species every five years. 


Wolf Recovery Punding 


-Bastern Timber Wolf - Enhancement of $305,000: $275,000 is 
needed to determine the extent, cause, and corrective steps 
necessary for controlling the incidence of heartworm and 
parvovirus; for working with state agencies to minimize the 
negative impact of road-building in wolf habitat, to 

continue the monitoring necessary throughout the seven wolf study 
regions to assure an adequate natural prey base and an adequate 
depredation control program and enhance public education about 
the wolf. In Wisconsin $30,000 is needed for more aggressive 
measures such as vaccination. Wisconsin is home to about 20 
timber wolves that have come from Minnesota in recent years. 
Their recovery has been threatened by attacks of heart worm and 
parvovirus, diseases thought to be introduced by man or his pets. 


Rocky Mountain Wolf - Enhancement of $350,000: $80,000 is needed 
for either the PWS or the Park Service to continue the monitoring 
of wolves and their prey base in the Glacier National Park area 
that is necessary in order to design an adequate depredation 
Control program and implement an effective recovery progran. 
$30,000 for public education and information including a 
Slide/tape program and printed materials about wolf recovery; 
$80,000 for surveys of public opinion necessary for effective 
targeting of public education efforts; $10,000 on research on 
wolf-prey relationships. $100,000 for non-lethal depredation 
control technologies such as guarding dogs, taste aversion, and 
radio-triggered tranquilizing collars; $50,000 for developing and 
implementing a joint public-private program to of compensation 


for livestock lost to experimentally reintroduced populations of 
wolves. 


The recovery total should include a restoration and enhancement 
of $170,000 for continuing the red wolf reintroduction project. 
The establishment of a self-sustaining population of red wolves 
at Alligator River WR is a priority project, which should be 
fully funded. Por FY88 $140,000 is needed to support work 
following the release of the wolves on the refuge in Spring 
FY87. (Costs include salaries for 2 FTEs to monitor and track 
the wolves, tracking equipment and air time, and travel for the 
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project coordinator and two additional pairs of wolves to be 
brought to the refuge.) An additional $30,000 is needed to 
pursue other red wolf release sites and to assure wild young will 
be available for future reintroductions. Reprogramming of 
existing base funds as the Administration proposes to support the 
red wolf project will take funds from other endangered species, 
including peobably sea turtles and the red-cockaded woodpecker. 


Too often recovery funds are provided by Congress and 
to a certain extent by the administration to the “glamor* 


species and less appealing species are neglected. For example, 
bats in 0.8. Territories. 


The recovery total should include $35,000 for am eduecatiocnal 
prosts in bat coneervatioan for 0.8. Pacific Territories. 

ive to siz hundred endangered Marianas fruit bats ( 
maciannua) remein on the island of Guan. A propesal to expand 
the listing of this bat to islands in the Commonvealth of 
Northern Mariana [Islands (CNMI) is under consideration by the 
Pish and Wildlife Service. Overhunting, poaching and predation by 
the introduced brown tree snake continue to play major roles in 
the decline in bat numbers on Guam and on a number of other 
islands in the Marinas and Micronesia. 


The decline in fruit bat numbers in the Pacific is having a 


serious effect on the ecology and agricultural economy of the 
islands. 


The production of an educational slide and video program is 
critical in the education of islanders about the importance of 
bats to island ecology. Such a presentation could provide infor- 
mation about the importance of bats to Pacific plants, such as 
breadfruit, coconuts and mangos and the problems which their 
extirpation could cause. The need for bat management would also 
be addressed. The program would be widely distributed 
throughout the cegion, particularly to schools. 


In sum, in order to acconplish cecovery for the many listed 
species, glamorous or otherwise, a substantial appropriation for 
general recovery work is essential. Therefore, the remainder of 
the recovery e cement should be directed toward actions called 
fore in plans or other actions clearly warranted for conservation 
and recovery. 
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Pish and Wildlife Service 
Endangered Species Program 


Dollar Amounts in Phousands 
(Personnel levels are in parentheses) 


Press Change 
Adainistratica frou Recoumended 
Request Admin. Reg. Total 
Research and 4.742 + 280 §$,000 


Devel opment (65) (+4) (69) 


The Pish and Wildlife Service's Research and Development 
activities seek new strategies to enhance the survival and 
recovery of endangered species. There are two major thrusts to 
the Service's efforts in this area: biological studies and 
captive breeding programs. 


Biological studies provide a greater understanding of the special 
chacacteristics of an animal and its habitat to speed recovery of 
the species. for example, Fish and Wildlife scientists are 
examining the behavior and environmental requirements of the 
Plorida panther, the gray wolf, the woodland caribou, and the 
West Indian manatee, among others. 


Captive breeding has as its objectives the establishment of wild 
. populations of listed species in suitable habitat, or enhancing 
existing populations already in the wild. One of the nmost 
notable efforts in this area has been the rise of the whooping 


crane through captive propagation and its reintroduction into 
former native habitat. 


An enhancement of $258,000 will allow continustion of these 
important studies, keeping the reeearch capacity at a level 
necessary to support cagoing recovery efforts. The modest 
increase recommended will allow some important additional work to 
be performed, such as a study on the prey base for gray wolves in 
the western United States. Other needed studies include 
theoretical and general research on population viability; the 
application of island biogeography and biosphere reserve concepts 
to endangered species management; and baseling information on 
many endangered animal and plant species. General and 
theoretical research will become increasingly important as 
habitat continues to be lost and problems of genetic management 
increase. Taking a preventive approach to management would 
increase the chances of preserving species bewfore they reach 
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critically low levels, making management more effective and less 
costly. 


Increases in funding for endangered species-related research in 
the Cooperative Pish and Wildlife Research Units would complement 
the PWS R&D program. The in-house FWS research effort has tended 
to focus on a relatively few high-profile species. Expanding 
endangered species work in the Cooperative Research Units would 
provide a needed increase in the kinds of species covered. 
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Pish and Wildlife Service 
Endangered Species Program 


Dollar Amounts in Thousands 
(Personnel levels are in parentheses) 


Pres Change 
Adninistratioca frou Recoanended 
Request Adnia. Reg. Total 
Law Baforcenent §,843 + 3,398 9,441 
(132) (+35) (167) 


The Service is responsible for persuing those responsible for 
violations of the Endangered Species Act, and for gathering the 
necessary evidence for prosecution.The administration's approach 
to endengered species law enforcement does not de justice to the 
Act. It provdes neither the personnel nor the direction to 
properly enforce the law. The current funding level cannot even 
cover all costs, such as travel costs, for all agents, which 
considerably reduces their effectiveness. 


An enhancement of 83,598,000 will allow the full utilization of 
the existing ngents and the addition of critically needed 
personnel. [t would also allow some funds for continuing the 
improvements in forensic capability started in previous years 
with funds for the forensic laboratory, now under construction. 


The current number of Pish and Wildlife special agents is 
inadequate to meet the need: wildlife violations go 
uninvestigated for lack of funds. [In addition, current funding 
cannot cover all necessary costs for existing agents. Cost per 
agent is about $65,000/year, including overhead, travel, costs of 
hiring expert witnesses, and other needs. The recommended 
enhancement would allow the addition of at least 25 special 
agents plus equipment. 


These agents are needed to protect well-known species such as 
wolves, bears, and eagles but they are also sorely needed for 


other duties such as endangered species enforcement in U.S. 
Territories. 


The total enhancement should include $88,000 for the placement of 
a WS enforcement agent oa Guam to protect the ten listed Guan 
species for which the Service is responsible. 


Prom 1981 to 1984, the Pish and Wildlife Service maintained a 
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single law enforcement agent on Guam. By the time that the 
Macianas fruit bat was listed as endangered in 1984, however, 
thae the agent had left the island. Pollowing his departure, an 
agont from the National Marine Pisheries Service, working under a 
memorandum of understanding with the PWS, has been assigned to 
the island. That agent left Guam in late 1986. Since that tine, 
pl been no enforcement of endangered species laws on the 


Inspectors 


Wildlife inspectors examine import and export shipments at 9 
designated ports, plus others on the Canadian and Mexican 
borders. In 1986, these shipments were estimated at 70,000. A 
particular problam is the large containers which can conceal 
wildlife peoducts; over 1,000,000 containers enter Newark each 
year. The rae number of inspectors cannot cover this number 
of shipments. oe yt enhancement would allow adding 10 
iaepeccore (at 432, 00/inspector) at the Pert of Newark. 
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Pish and Wildlife Service 
Endangered Species Progean 


Dollar Amounts in Phousands 
(Personnel levels are in parestheses) 


PYes Change 
Adninistratica frou Reccanended 
Request Adnia. Reg. Total 
Pernits 6s9 + 100 959 
(24) (#2) | (26) 


The Wildlife Permit Office issues permits under the Endangered 
Species Act and the Convention on International Trade in 
Endangered Species (CITES), compiles CITES annual reports, and 
acts as the CITES Management Authority for the U.S. 


An enhancement of $108,000 will allow hiring additional staff or 
letting contracts to analyse information on the permits, 
primarily for imports under CITES, to detect 

violations. These violations would then be reported to Law 
Enforcement for investigation. The task of analyzing permit data 
is currently done by conservation organizations which are unable 
to provide the consistent analysis the program demands. 
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Piek and Wildlife Service 
Bndeagered Species Progran 


Dollar Amounts in Phousands 
(Personnel lovels are in parentheses) 


Pres Change 
Aéaiaistraetica trou Sacoumended 
Request Adnia. Reg. Total 
Cooperatica 6 15 ,000 15,000 
with States (@) (@) (0) 


The goal of state grants under Section 6 of the Endangerad 
Species Act is to encourage cooperative agreements hetween the 


states and the federal government to aulitply endangered species 
work. 


Section 6 provides financial assistance for a key element of 
successful treatment of endangered species. State grants are an 
integral part of the data gathering and recovery process. 
Section 6 grants stimulate interest and build expertise at the 
state level as well as increase the resources devoted to 
endangered species work through the state match. 


In 1977, there were 21 cooperative agreements and an 
appropriation of 84,000,000, providing almost 8200,000 per 
agreement.Today there are 76 cooparative agreements with 46 
states and trust territories, a nearly four-fold increase in the . 
number of agreements. Appropriations in FPY87 totalled 
$4,300,000, essentially the samo amount appropriated ten years 
ago when there wore only 21 cooperative agreements. While 
Section 6 provided §200,000 per agreement in 1977, today it 
averages only 857,000, a woefully inadequate sum, and five 
cooperative agreements receive no funding at all. In addition, 


the number of federally listed species has increased for 623 in 
1977 to 937 in 1986. 


An enhancement of $15,000,000 will allow fuading all cooperative 
agreements, including thoee currently without fends, at the FY77 
level. The amsill aount of money currently available to each state 
makes it very difficult to carry out an effective endangered 
species program at the state level. In requesting Section 6 
grants states have reduced their requests and have curtailed 
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their endangered species activities because of their prior 
knowledge that Section 6 funds would not be available. The 
states are willing and able to make good use of more funds. The 
following examples illustrate existing activities plus the kinds 
of activities to which states would give priority with 
Significantly higher amount of Section 6 funds. 


- Massachusetts received $16,000 to develop a recovery plan 
and life history of the Plymouth red-bellied turtle. Par nore 
research and work on habitat protection needs to be done for the 
piping plover, the short-nosed sturgoon in the Merrimack River, 
the Atlantic Ridley sea turtle, the roseate terns at Cape Code 
and the amall-whorled pogonia. 


- Mew York received only 819,500 of the 871,000 it requested 
for work on its endangered plants. 


- The Plorida penther numbers are probably between 20 and 30 
and depends on Section 6 funding for much of its protection. 
Many endangered Plorida species already suffer for lack of funds 
to the extent that even well known species such as the red- 
cockaded woodpecker and the manatee are losing habitat, and in 
the long run, will lose the fight with extinction if work on 
their behalf including not only research but tougher law 
enforcement and more aggressive recovery work at the state level 
is not increased. 
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Statemeat of the National Wildlife Federation before 
the Subcommittee on Fish and Wildlife Conservation 
and the Environment of the 

House Committee on Merchant Marine and Fisheries on 


Reauthorization of the Endangered Species Act 
H.R. 1467 
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MARY OF THE STATEMENT OF 
NATIONAL WILDLIFE FEDERATION 
ON REAUTHORIZATION OF THE 
ENDANGERED SPECIES ACT 


es © reauthorization periods are needed for the ESA and 
ti. «WE Supports the 5-year reauthorization proposed in 
H.R. 1467. 


2. The NWF supports increased authorization levels for the 
ESA and requests an authorization of approximately $63 
million in FY 1988 to increase to approximately $94 
million in FY 1992. 


3. Changes to the ESA at this time are unnecessary and so 
the NWF supports expeditious reauthorization of a 
Straight bill without amendments. 


e Reauthorization is more frequently being used as a 
forum to debate issues that are “species-specific” and 
of local concern rather than to debate the broader 
Ppruposes and constructs of the Act. 


e Frequent amendments to the ESA hamper its effective 
implementation, cause uncertainty, and contribute to 
misallocation of limited resources. 


¢ Additional amendments to the ESA will increase the 
administrative burden on federal agencies already 
pressed to their limits. 


¢ Congress can amend the ESA at any time. 


4. Recovery of species listed as threatened and endangered 
must be improved and achieved in a more timely manner. 


* Establishing time limits for the preparation of final 
recovery plans by linking plan writing to listing may 
be necessary. 


e Recovery plans should include a more rigorous review 
of biological data. 


e Funding for recovery planning must not be tied to the 
taxonomic status of a species but instead must be 
allocated more equitably between all species listed 

as threatened and endangered. 


5. The consultation process has worked well and so the NWF 
urges the Subcommittee to again reject attempts to weaken 
Or limit consultations. 
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* Consultation has been well within the 90-day time 
limit and does not delay or impede development. 


e Formal and informal consultation appears to resolve 
conflict between development and listed species. Of 
almost 50,000 consultations completed to date, less 
than 350 (0.5%) have found jeopardy. 
* The FWS's "Windy Gap” policy to avoid jeopardy 
appears largely unchanged since the 1985 hearings. 
The NWF urges closer scrutiny of this policy by the 


Subcommittee and to seeking a permanent solution to 
the problem. 


e Agencies should routinely conduct post-opinion and 
post-construction surveys to ensure that species 
affected by an approved activity are recovering. 
These surveys also will be useful in future 
consultations. 


The Section 10 experimental population amendments of 1982 
have been of limited success in accelerating the recovery 
of threatened and endangered species. The NWF believes 
that, because the amendments have considerable potential 
for improving the rate at which listed species can be 
recovered and delisted, the reason for its limited use 
should be identified and --if appropriate-- corrected. 
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The species of plants and animals illustrated on the 
cover of this testimony are members of a life raft that 
Congress boldly launched 14 years ago. The green sea turtle, 
piping plover, small whorled pogonia, and black-footed ferret 
‘are but four of almost 1,000 species listed as threatened and 
endangered that are still afloat today because of the 
Endangered Species Act. To be certain, the seas have not 
always been calm nor the sailing smooth and we have lost a 
few passengers along the way. Nonetheless, the life raft has 
weathered these storms, it remains afloat, and is clear 
testament to the will and determination of the Congress and 
the American public that endangered species must be protected 
and preserved. 


Today, the process of rebuilding and reprovisioning the 
life raft begins anew. There will be those seeking to give 
the vessel greater buoyancy and better stability for the 
going ahead, and there will be those who would like to see it 
drydocked indefinitely. Given the commitment of this Nation 
to endangered species, however, there can be no doubt that 
the Endangered Species Act will soon sail again. Of singular 
concern to the National Wildlife Federation (NWF) is that, 
whatever repairs might be performed, they be handled 
efficiently and expeditiously and that we set the Endangered 
Species Act out to sea again as quickly as possible. We are 
confident that, with the focus and support of this 
Subcommittee, this can be accomplished and the 100th Congress 
will be a highwater mark for endangered species. 


Thank you for this opportunity to submit to the 
Subcommittee the views of the National Wildlife Federation on 
reauthorization of the Endangered Species Act of 1973, as 
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amended (ESA). The NWF is the world's largest not-for-profit 
conservation-education organization. We have over 4.6 
million members and supporters throughout the United States 
and affiliated organizations in all 49 states, the Virgin 
Islands, and Puerto Rico. 


The NWF has been a longstanding participant in the 
development and the effective implementation of the ESA. In 
fact, in 1956, fully ten years before enactment of the 
Nation's first endangered species law, the NWF's National 
Wildlife Week theme was "Save Endangered Species.” Since 
1936, when the NWF was founded, we have adopted more than ten 
resolutions promoting the protection and conservation of 
endangered species. Since 1970, the NWF has distributed over 
one million pieces of educational litefature on endangered 
species and we have initiated numerous legislative and legal 
actions to promote the protection and recovery of endangered 
species. Our historical interest and commitment to 
protecting endangered species has never been stronger than 
today as we seek reauthorization of one of this Nation's 
premiere pieces of wildlife legislation. 


_THE NWF SUPPORTS LONGER REAUTHORIZATIONS OF THE ESA 


Funding for the ESA has been reauthorized three times 
since its inception in 1973 (Figure 1). The original statute 
(P.L. 93-205) authorized appropriations to implement the Act 
for fiscal ‘years 1974-1976, a "three year” bill. The first 
reauthorization (P.L. 94-325) in 1976 was a “two year” bill, 
authorizing appropriations for fiscal years 1977-1978. The 
second reauthorization (P.L. 95-632) in 1978 was a “four 
year” bill, authorizing appropriations for fiscal years 
1979-1982. The third reauthorization (P.L. 97-304) was a 
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"three year" bill, authorizing appropriations for fiscal 
years 1983-1985. Although appropriations to implement the 
statute were not reauthorized in 1985, the House bill (H.R. 


1027) again provided for a three-year reauthorization period. 


In testimony presented before this Subcommittte on H.R. 
1027 in March 1985, the NWF urged the Congress to extend the 
ESA for five, rather than three, years. We are, therefore, 
pleased to see that H.R. 1467 proposes to establish an 
authorization period for fiscal years 1988-1992, a period of 
five years. Equally encouraging is that the Senate 
reauthorization bill (S. 675) also proposes to reauthorize 
the ESA for five years. The NWF commends the Subcommittee 
for calling for a five-year reauthorization and it is a 
provision of H.R. 1467 we support. 


THE NWF SUPPORTS INCREASED AUTHORIZATION LEVELS 
FOR THE ESA 


The NWF has repeatedly urged the Congress to increase 
the authorizations and appropriations for endangered species. 
Our message has not changed. Against a backdrop of the many 
pressing needs of endangered species and the simple fact that 
extinctions are final, these budget requests pale in 
comparison to the budgets of so many other federal programs. 
It is no secret that dollars are the fuel that drive the 
federal engine. We are not asking for premium unleaded, just 
a full tank of regular so that the agencies’ endangered 
species programs can operate at a level that, at worst, will 
Slow extinctions, and, at best, will begin the long process 
of recovery for those species listed as threatened and 
endangered. 
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Working in concert with other national environmental and 
conservation organizations, the NWF has developed 
authorization levels for the ESA that mirror those contained 
in H.R. 1467 for FY 1988. Specifically, we are recommending 
an authorization of almost $63 million for fiscal year 1988. 
The details for this request are contained in Figure 2. 


We are proposing modest increases for fiscal years 
1989-1992 that will culminate at a final 1992 authorization 
of almost $94 million. These increases (Figure 2) will be 
necessary to keep pace with the increased workload for all 
endangered species programs in the years ahead. 


THE NWF SUPPORTS EXPEDITIOUS REAUTHORIZATION OF A 
STRAIGHT BILL WITHOUT AMENDMENTS 


Fourteen years of experience with the ESA has 
demonstrated that the legislation is fundamentally sound. 
Because H.R. 1467 does not seek amendment to the ESA, other 
than increased authorizations for five years, it can be 
characterized as a "clean and lean” bill. While NWF 
recognizes that parties on all sides of the issue are 
prepared to offer amendments to the ESA, we are at this time 
opposed to opening H.R. 1467 to the amendatory process.* 
This position may well draw criticism. However, we believe a 
Straight reauthorization is justified for the following 


reasons. 


*During the 1982 hearings before this Subcommittee, NWF 
testified in support of the need for additional provisions in 
the ESA to provide incremental increases in protection for 
plant and “candidate” species. We continue to support these 
proposals and would endorse these provisions if offered as 
amendments. 


264 


bo) 


1. Changes to the ESA at this time are not necessary 


Since the ESA was first enacted in 1973, numerous 
amendments, both minor and major, have been adopted. As 
illustrated in Figure 1, most of the amendments have been 
positive in nature and designed to promote the conservation 
and protection of endangered species. It is the opinion of 
the NWF that we have resolved the major problems and 
deficiencies with the ESA and we are, increasingly, losing 
Sight of the original intent of the statute and are now 
preoccupied with “fine-tuning.” The following example 


illuminates this point. 


In recent years, debate over the broader issues and 
constructs of the Act (i.e., listing, recovery, consultation) 
has been supplanted with debate that is much narrower and 
focused. For the first time in the history of the ESA, the 
99th Congress failed to reauthorize the Act. The reason: 
protracted debate and eventual stalemate over parochial 
issues that certain members of Congress perceived were 
problems. More precisely, two species, the Alabama flattened 
musk turtle and the Concho water snake (neither of which were 
even listed at the time of the hearings) were used to thwart 
the efforts of this Subcommittee and the whole of Congress in 
reauthorizing a solid and improved ESA. Whether these issues 
will resurface is not the point. Instead, our concern is 
that reauthorization will now be used as a forum to debate 


issues that are "species-specific*®, and of local significance 


*Further evidence that ESA issues are trending towards 
“species-specific” came last Congress when it passed H.R. 
4531 (P.L. 99-625), commonly referred to as the "Sea Otter 
Amendment.” This legislation amended the ESA solely for the 
purpose of facilitating efforts in translocating the 
threatened California sea otter. 
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rather than address issues of national and international 
importance. 


As shown in Figure 3, there are numerous issues and 
amendments that were raised during 1985 and that may again be 
raised during this reauthorization. Both "weakening" and 
“strengthening” amendments range widely in number, focus, and 
scope. While many of these amendments may be meritorious and 
would, to varying degees, enhance the conservation and 
protection of endangered species, the NWF questions the 
wisdom of opening the door to what will likely be a flood of 
demands, debate, and --ultimately-- delay. For this reason, 
we embrace the Chairman's "clean and lean” bill and suggest 
that not entertaining amendments will significantly increase 
the likelihood of an expeditious and timely reauthorization 
of the ESA. 


2. Frequent amendments to the ESA hamper effective 
implementation 


As described above, the ESA has been subject to close 
scrutiny, extensive discussions, and major changes. While 
many of these revisions have had positive benefits for 
endangered species, amending the ESA so frequently has 
hampered effective implementation of the Act. The resulting 
frequent regulatory revisions have caused instability, 
uncertainty, ineffectiveness, and misallocation of limited 
resources within the endangered species program. Moreover, 
amending the Act so often does not allow time to evaluate how 


well the changes are working. 


In testimony given before this Subcommittee during the 
1985 hearings, the NWF documented how the frequency 
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of reauthorization of the ESA creates regulatory problems for 
the federal agencies responsible for implementing the Act. 
For example, Section 4 and Section 7 regulations for the ESA 
amendments of 10 November 1978 were not completed until 
February 1980, two months after additional amendments to 
these Sections were enacted into law. The U.S. Fish and 
Wildlife Service (FWS) then had less than two years’ 
experience in implementing ‘these regulations before Congress 
again began consideration of even more changes to the ESA. 
Regulations implementing the Section 10 and Section 4 
amendments enacted on 13 October 1982 were made final only 
six months prior to the 1985 reauthorization hearings (27 
August and 1 October 1984, respectively). Thus, although the 
major changes made in 1982 have been in place for only a 
short while, some individuals and organizations may be 
willing to charge that these improvements to the ESA are not 
working and that Congress needs to undertake still more 
revisions. This endless tinkering with the Act has kept the 
National Marine Fisheries Service (NMFS) and the FWS in a 
state of perpetual rulemaking. This clearly is not in the 
interest of endangered species protection or economic 


development. 


3. Additional amendments to the ESA will increase the 
administrative burden on federal agencies already pressed to 
their limits 


Another important consideration to adding yet another 
list of amendments to the ESA is that these amendments will 
impose new administrative requirements on the FWS and NMFS. 
The result of this might be a reallocation of already limited 


fiscal and FTE resources away from existing and perhaps more 
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worthwhile programs, such as listing and recovery. In the 
alternative, the agencies might elect simply to ignore their 
new responsibilities, something to which the NWF and other 
conservation organizations would almost assuredly object. 
The point to be made is that the cost of implementing and 
administering new amendments to the ESA may, at present, far 
outweigh the benefits they are intended to provide for 
threatened and endangered species. This is a situation that 
most will argue should be avoided. 


4. Congress can amend the ESA at any time 


Although arguably, now is the time to amend the ESA, 
nothing prohibits Congress from acting.to amend the statute 
before 1992, the year in which the Act will again be 
considered for reauthorization. Indeed, there is ample 
precedent for amending the ESA outside of the reauthorization 
process. For example, in 1976, Congress amended the Act to 
provide an exemption for the use of whale parts by Eskimos 
(P.L. 94-359). In 1977, Congress again amended the Act (P.L. 
95-212), this time to effect changes in the Section 6 grants- 
to-states program. Simply put, Congress can amend the ESA at 
any time to address major deficiencies, and to resolve 
potential problems as they arise. 


268 


9 
ESA ISSUES OF CONCERN TO NWF 


The NWE presently is not proposing amendments to the 
ESA.* This is not to suggest that we believe the Act is 
entirely satisfactory and cannot stand improvement. Indeed, 
there are at least three major areas of concern to which we 
would like to direct the attention of the Subcommittee during 
this reauthorization. These are recovery, consultation, and 
experimental populations. A close look by the NWF at these 
programs and how they are being implemented reveals there is 
considerable room for improvement. Below are our suggestions 
on how to improve these programs and ultimately to enhance 
the conservation and protection of endangered species. 


1. Recovery and Recovery Planning 


Listing species as threatened or endangered is an 
important component of the ESA. Equally important, and some 
may argue that it is even more important, is the recovery of 
species listed as threatened and endangered. 


Indeed, the purpose of the ESA ultimately is to recover 
listed species to the point that they can be removed from the 
list, not to simply increase the inventory of listed species. 
To meet this goal, however, requires timely preparation and 
implementation of recovery plans. In addition to providing a 
working blueprint for recovery, these plans provide several 
ancillary, but important, benefits. 


*For reasons discussed above, NWF is opposed to opening 
the reauthorization process to amendment. However, should 
the Subcommittee elect to entertain amendments, the NWF in- 
tends to participate in this process. At such time we may be 
prepared to offer our own amendments as well as providing the 
Subcommittee our position on amendments proposed by others. 
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‘Assisting state and federal agencies in planning land 
management activities, prioritizing tasks, and 
justifying certain annual appropriations. 


*Identifying important research needs for state and 
federal agencies as well.as academic institutions. 


*Stabilizing populations of threatened and endangered 
species considered to be “threshold” before they become 
critically endangered, thus reserving human and 
financial resources for more urgent needs. 


*Providing authoritative and oftentimes unique 
scientific source documents for use by researchers and 
managers. ° 


There are currently 422 species listed as threatened or 
endangered in the United States. There are an additional 506 
species occurring outside of the U.S. also listed as 
threatened or endangered. According to the FWS, only five, 
or less 0.5%, of these species have recovered to the point 
that they have been removed from the list.* On the other 
side of the balance ledger FWS estimates that some 200 
species of plants alone have gone extinct since 1974. 


*These include the east coast population of the brown 
pelican, three species of birds from Palau, and the American 
alligator. Significantly, the recovery of the brown pelican 
is largely attributed to the elimination of the organo- 
chlorine DDT from the environment, and the recovery of the 
American alligator is primarily a response to increased 
harvest regulation enforcement and monitoring. In other 
words, neither recovery is attributable directly to the 
implementation of a sophisticated recovery plan. 
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Remarkably, recovery plans have been completed or 
implemented for less than two-thirds (243/422 or 584%) of tre 
u.S.-listed species (Figure 4). Of those species without 
final plans (Figure 5), 83 (20%) have plans that are in 
preparation, and the remaining 96 (23%) species have no 
recovery action underway at all. Clearly, progress is :° 
being made on the important task of recovering threarened ar: 
endangered species. Indeed, it is safe to say that we ace 
losing ground each year as the number of species listed 3::¥3 
and the number of species recovered remains static. The 
following observations of the NWF are intended to st:mu.ate 
discussion on how the current recovery program can be 


improved and enhanced. 


a. the writing of recovery plans should be linked to listing 

Establishing time limits for the preparation of {f:na. 
recovery plans may be necessary to ensure timely develcpre:: 
and issuance. For example, both the American alligator a5: 
the Bachmann's warbler have been listed for 20 years, yet 
neither of these species have a recovery plan. There are 
other examples of such unwarranted delay between listing a7: 
recovery plan development. For example, the Northern sw.!: 
fox (listed in 1970), the jaquar (listed in 1972), the Urar 
prarcie dog (listed in 1973), the Atlantic salt marsh snace 
(lasted in 1977), and the desert tortoise (listed in 198!) 


all presently await development of their recovery p.ans. 


According to the FWS, the average time between the 
listing of a species and the approval of its recovery f.ar :3 
approximately three years. One way to expedite the 
deve.opment of recovery plans is to link the process w:th 
listing. For example, Congress could require FWS and NMS 


compiete the writing of the recovery plan for a species :é 
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months from the date of final listing. While such a 
requirement would not ensure that the plan was subsequently 
implemented, it would, at the very least, guarantee that 
recovery plans were developed within a reasonable time period 
after listing. This would serve to prevent an additional 
backlog of recovery plans accumulating as more species are 
listed. 


b. recovery plans should include a more rigorous review of biological data 


A recurring criticism of recovery plans by the 
scientific community is that the documents lack adequate 
biological information on which to structure management 
options. To be certain, biological data for many endangered 
Species are often limited, forcing recovery team staff to 
operate at a handicap. Nonetheless, where possible, recovery 
plans should go beyond outlines of general population 
objectives and instead include detailed, site-specific 
management goals for the species. 


Cc. funding for recovery planning must not be tied to taxonomic status 


The Congress never intended to weigh the taxonomic 
stature of one species against another, but did want all 
species to be viewed as equals and as integral components of 
functional ecosystems. According to the 1982 Senate Report, 
"Preferential treatment for ‘higher life forms', species of a 
higher taxonomic order, has no basis in the Act nor in these 
amendments” (Sen. Rep. 97-418 at p. 14). 


Unfortunately, the recovery planning process of the FWS 
does not reflect such an even-handed approach. It instead 
emphasizes what have been referred to as “higher,” more 


"glamorous" species. The statistics to support this 
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observation are revealing. In FY 1986, for example, 56% 
($6.3 m/$11.3 m) of the FWS's recovery program dollars were 
allocated to less than 4% (9/243) of the species listed 
(Figure 6). The lion's share of these funds was dedicated to 
recovery efforts for the bald eagle, peregrine falcon, 
grizzly bear, California condor, sea turtles, black-footed 
ferret, whooping crane, California sea otter, Hawaiian monk 
“seal, and Florida manatee. By contrast, little or no 
-recovery money was expended on insects, mollusks, 
crustaceans, or plants listed as threatened or endangered. 
For example, on average, insect species each received 
$11,000, mollusks $12,410, and plants $20,590, while fish 
received $69,060, mammals $173,360, and birds $192,860. 


While such disproportionate emphasis may seem to have 
merit aesthetically and anthropomorphically, scientifically 
and ecologically this approach to endangered species recovery 
is naive and shortsighted. Certainly, the costs to recover 
some species are much greater and resource-intensive than 
others. Such an example is the effort to recover the 
California condor from the brink of extinction. This 
initiative has required tremendous capital investments for 
research, monitoring and live-trapping, captive breeding, 
and land acquisition. However, such intensive "hands-on" 


management for endangered species is not always necessary. 


Relatively small monetary investments for many of the 
species that traditionally have been neglected could yield 
large returns for these resources. For example, the cost 
of writing a recovery plan for the small whorled pogonia is 
estimated by the FWS to be $1,000. Currently, so little is 
known about the distribution and population size of the plant 
that the major activities needed to initiate its recovery 


are simply monitoring and conducting habitat inventories to 
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determine the extent of its range. If, through these 
inventories, significant numbers of new populations are 
found, the species could be downlisted or even delisted.*® 
Until this basic information is compiled, there simply is no 
justification for elaborate and expensive field and 
laboratory research. 


Our concern is that FWS and NMFS need to allocate their 
resources for recovery more evenly among species listed as 
threatened and endangered. Doing this will bring credibility 
to their recovery efforts, and will make programs more 
biologically-balanced. 


2. Consultation 


Section 7(b) of the ESA establishes "consultation," a 
process to ensure that actions of any agency of the Federal 
Government do not jeopardize the continued existence of an 
endangered or threatened species or modify its critical 
habitat. This Section of the Act, which is the keystone to 
accommodating development projects and protection of listed © 
species, has worked remarkably well. Time and again Congress. 
has rejected proposals to dilute or even abandon 
consultation, largely because assertions made by its 
detractors are hollow. We ask the Subcommittee once again to 
to stand fast on this issue. 


*This is what happened with the snail darter in 
Tennessee. Scientists conducting surveys of suitable habitat 
discovered additional populations of the endangered fish, 
which ultimately allowed the FWS to reclassify the species as 
threatened. 
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_ a consultation does not delay or impede development 


According to the FWS, the number of Section 7 
consultations conducted between FY 1979 and FY 1986 increased 
- four-fold (Figure 7). Most (91.9%) of these consultations 
were informal rather than formal (8.1%). The dramatic rise 
in the total number of consultations during this period is 
likely due to greater numbers of U.S.-listed species, which 
grew from 223 in FY 1978 to 409 in FY 1986. 


Despite a steady increase in the number of 
consultations, the FWS continues to process them in a timely 
manner. In fact, as illustrated in Figure 8, the FWS has 
become increasingly efficient in completing consultation and, 
with a single exception in FY 1979 for jeopardy opinions, the 
agency has always been well within its 90-day statutory time 
limit. For example, in FY 1984 (the most current data 
available to NWF), 11 jeopardy opinions took an average of 21 
days to complete, and 16 no jeopardy opinions took an average 
of 41 days to complete. Clearly, consultation does not delay 


development or construction. 
b. jeopardy opinions 


Of 48,538 biological opinions issued to date, only 325 
(one half of 1%) have concluded jeopardy (Figure 9). Even 
more remarkable is that only 15 (less than 5%) of the 
projects for which jeopardy opinions were issued between FY 
1979 and FY 1984 (the most current data available to NWF) 
resulted in cancellation or withdrawal of the project (Figure 
10). Significantly, more than one-third of these projects 


were cancelled because of economic problems, not the ESA. 
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While these findings are encouraging and suggest that 
conflicts between development and endangered species 
protection are being addressed, they also give cause to 
speculate whether or not the FWS is enforcing Section 7(b) of 
the ESA adequately. Indeed, issuance of few jeopardy 
opinions and a complete lack of conflict with development 
implies that FWS may be more interested in compromising with 
project sponsors than in enforcing the ESA vigorously, and 


occasionally saying "no". 


Two years ago, the NWF provided this Subcommittee with a 
comprehensive overview of the FWS's "Windy Gap” approach to 
avoiding jeopardy for threatened and endangered species of 
fish found in the western United States. In simplest terms, 
under the Windy Gap policy, the FWS agreed to find no 
jeopardy for a species so long as the project sponsor 
underwrote research to evaluate impacts of the project on the 
species. During the 1985 House hearings, the NWF 
vociferously opposed this policy, arguing that it contravened 
the very essence of the Act. Apparently, our remarks have 
had little influence on how the agency evaluates jeopardy for 
water projects. For evidence, one need look no further than 
the Stacy Dam and Reservoir Project in Texas and how the FWS 
is presently handling this issue. Apparently, it's “business 
as usual™ at the FWS. 


The FWS's Windy Gap policy, which amounts to selling 
away jeopardy opinions to project sponsors, must be 
curtailed. The National Wildlife Federation invites the 
Subcommittee to join us in exploring and seeking a permanent 


solution to this problem. 
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c. agencies should routinely conduct post-opinion and post-construction 
Surveys 


To the surprise of the NWF, there is little or no effort 
to evaluate routinely, and in a standardized fashion, the 
status of a species after the biological opinion for a 
project has been rendered and the project completed. This is 
true not only for projects receiving a no jeopardy opinion, 
but for those receiving a jeopardy opinion as well. The 
result, then, is that FWS and NMFS decisionmakers are 
operating without the benefit of knowing how well their 
“reasonable and prudent alternatives” are operating. This 
type of baseline information should be routinely compiled and 
evaluated by the FWS, NMFS, or the project sponsor, for two 
important reasons. 


First, it is critical to know what impacts the project 
--either as originally designed or as modified through 
consultation-- have had on the affected species. For 
example, is the species stable, increasing in number, 
trending downward, or even approaching extinction? If the 
project is in fact adversely affecting the recovery of 
species, then some form of intervention will be required. 


Second, compiling baseline data on how well certain 
project modifications work will be useful in future 
consultations. For example, the Environmental Protection 
Agency may find that applying pesticides to fields at certain 
times of the day will avoid jeopardy to endangered raptors 
foraging on the area. Being able to draw on this experience 
will be invaluable in guiding future decisions on other, 
similar pesticide consultations. By the same token, if it is 
learned that adjusting water flows below a dam site does not 
avoid jeopardy to an endangered mussel, then sponsors of 
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Similar projects, either proposed or already completed, must 
be made aware of this problem. 


3. Experimental Populations 


In 1982, Congress amended Section 10 of the ESA to 
encourage the establishment of "experimental populations." 
The purpose of the amendment was to "give greater flexibility 
to the Secretary in the treatment of populations of 
endangered species that are purposely introduced into areas 
outside their current range to further the conservation of 
the species” (Sen. Rep. No. 97-418 at p. 7). By relaxing 
certain restrictions otherwise applicable to listed species*, 
it was hoped that the conservation and recovery of endangered 
species would be promoted. However, in the five years since 
these amendments were adopted, only four species have been 
reintroduced as experimental populations.** This suggests 
that the original expectations for accelerated and more 


®All experimental populations are to be treated as if 
they are "threatened," and, for the purposes of Section 7, 
“nonessential” experimental populations (i.e., those not 
occurring on lands of the National Wildlife Refuge System or 
the National Park Service and are not necessary for the 
continued existence of the species) would be treated as 
species “proposed” to be listed. 


**These four species include the Delmarva fox squirrel 
in Delaware (49 Fed. Reg. at 36418; 13 Sept. 1984), the red 
wolf in North Carolina (51 Fed. Reg. at 41790; 19 Nov. 1986), 
and the Colorado squawfish and the woundfin in the Upper 
Colorado Basin (50 Fed. Reg. at 30188; 24 July 1985). The 
FWS also is considering reintroduction of six additional 
species as experimental populations. These include the 
California sea otter, the watercress darter, the smoky 
madtom, the Lohatan cutthroat trout, the Guam rail, and a 
species of crawfish. Except for the California sea otter, 
the proposals to establish these experimental populations are 
still in draft form. The proposal to translocate and 
designate an experimental population of California sea otters 
was published 15 August 1986 (51 Fed. Reg. at 29362). 


~ 
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aggresSive reintroductions under the amended Section 10 


provision have not been met. 


While the 1982 amendments were meant to facilitate 
reintroductions of endangered species, they did not require 
that all reintroduced populations be designated as 
experimental. In fact, the number of species that have been 
reintroduced as endangered outnumber those reintroduced as 
experimental.* Because reintroductions of species as 
endangered retain full ESA protection, this option for 
recovery should be utilized wherever possible. In many 
instances, however, reintroductions cannot occur unless the 
additional “management flexibility” provided under Section 10 
can be assured. In the estimate of the NWF, the apparently 
underutilized experimental population component of the ESA 


warrants closer scrutiny. | 


Given the large number of species listed as threatened 
and endangered, why has the experimental population provision 
not been more widely and frequently used? There are several 
reasons. First, many species are listed for which the 
scientific and technical expertise needed to ensure a 
successful reintroduction (i.e., captive propagation and 
translocation methodologies) are lacking. Reintroduction of 


these species obviously is inappropriate. 


*Examples of endangered species reintroduced into the 
wild without the Section 10 provision include freshwater 
mussels (Alabama), the watercress darter (Alabama), the 
masked bobwhite quail (New Mexico), the round-leafed birch 
(Virginia), and Kemp's ridley turtle (Texas). 
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Second, the cost to reintroduce experimental populations 
may preclude its more frequent use. For example, the FWS 
estimates that the cost to reintroduce the red wolf will be 
approximately $135,000 for FY 1987-1988 with a total cost 
over the five-year program period of $375,000 to $400,000. 


Third, an experimental population carries less 
protection (i.e., it is treated as a threatened species) than 
a population reintroduced as endangered. Experimental 
population reintroductions are therefore likely to be met 
with strong resistance by members of the public who oppose 
the taking of any threatened or endangered species. 


Fourth, the "historic range” for the species to be 
reintroduced often has been poorly delineated or perhaps not 
delineated at all. A case in point involves the birdwing 
pearly mussel, the cumberland monkeyface pearly mussel, and 
the dromedary pearly mussel. It has been suggested to 
reintroduce these three species to a site that occurs along a 
stretch of river between two known historic ranges. Until 
scientists confirm that the proposed release site was 
previously occupied by these species, reintroduction will not 
occur. The FWS and the states are reluctant to 
reintroduce species into areas of the country for which 
naturally-occurring "checks and balances” may be lacking. 
Additionally, the experimental population must be 
reintroduced into habitat that is geographically isolated 
from other nonexperimental populations of the same species. 
In some instances these areas may not exist and in others 
they have yet to be defined. 


Finally, Congress recognized that, if the Section 10 
amendment was to offer greater opportunity to recover 
species, then full cooperation of the states was essential. 
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As illustrated above, however, the states have been reluctant 
to participate in experimental population reintroduction 
programs. There are two primary reasons for this. 


First, although the proposal to establish an 
experimental population is initiated and approved at the 
federal level, the fiscal, administrative, management, and 
enforcement responsibilities of implementing the program 
ultimately are borne by the state. This alone is usually 
reason enough for states to balk at reintroduction programs. 
Second, and perhaps even more important, states and the 
private sector fear that traditional uses of private and 
public lands (i.e., real estate development, recreation, and 
habitat management) will be constrained, if not completely 
precluded, by reintroduction programs. ° For example, the 
State wildlife agencies in Tennessee and Virginia have been 
hesitant to reintroduce the Nashville crayfish and the 
yellowfin madtom because of potential management restrictions 
to be imposed on the agencies. Both reintroductions remain 
in abeyance and it is uncertain when, if ever, they will be 
formally proposed. 


The NWF believes that the Section 10 experimental 
population provision has considerable potential for improving 
the rate at which threatened and endangered species can be 
recovered and ultimately delisted. We also believe that this 
opportunity, for whatever reason, is being overlooked. If we 
can identify precisely why the experimental population 
provision has not been more widely used, then perhaps steps 
to remedy this situation should be taken. Obviously, if the 
problem is primarily budgetary or technical in nature, then 
corrective legislation is unnecessary. However, if the 
problem is seated in the language of Section 10, then 


corrective legislation may be appropriate. 
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FIGURES 


Figure 1. Summary of Endangered Species Act Amendments Since 1973 


The Endangered Species Act of 1973: P.L. 93-205 


- Authorized listing and conservation of plants 
- Established the threatened species category 
- Provided protection for species and their habitat through the 
1. designation of critical habitat for endangered and 
threatened species. 
2. writing of recovery plans for all endangered and 
threatened species 
3. elimination of restrictions on expenditures of dollars 
from the Land and Water Conservation Fund. 
4. prohibition of taking endangered and threatened species 


1976 Amendment: P.L. 24-325 
- Increased and extended the authorization and appropriations 
1976 Amendment: P.L. 24-359 


- Provided an exemption for Eskimo use of whale parts; clarified 
ESA enforcement procedures 


19277 Amendment: P.L. 25-212 

- Extended the authorization for Section 6 grants to states 
1978 Amendments: P.L. 25-632 

- Reauthorized the Act for four years 


Established the Endangered Species Interagency Committee to: 

1. review Federal agency actions * that would jeopardize the 
continued existence of threatened for endangered species or 
destroy critical habitat”. 

2. determine whether Federal actions should be exempted. 

- Required the designation of critical habitat at the time of 
listing. 

- Indirectly introduced economic considerations by requiring the 
secretary to consider the economic impact of designating critical 
habitat. 


1979 Amendmenta: PL. 26-159 
- Required that “each agency shall use the best scientific and 


commercial data available” in fulfilling its duty to prevent 
jeopardy to listed species. 
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1982 Amendments: P.L.97-304 iby Section) 
- Reauthorized the Act for three years 
Section 2: Experimental Populations 


2(a) (3) Defined experimental populations as “populations released 
outside the current range of the species to further its 
conservation". Noted that the loss of an experimental population 
should not be likely to appreciably reduce the viability of the 
population in the wild. 


2(b) (3) Set forth restrictions applicable to experimental 
populations as if they were threatened species. 


2(b) (3) Subsection 10(a) Clarified the authority of the Secretary 
to issue permits for actions that result in the incidental taking 
of listed species. 


Section 3: Cooperation with the States 


Increased the maximum Federal share of grants from 66.66% to 75% 
for single state projects and 75% to 90% for multi-state projects. 
This change made the ESA consistent with Federal Aid in Fish and 
Wildlife Restoration Programs. 


Section 4: Listing Process 


Re-emphasized that listing or delisting decisions should be made 
solely on the basis of biological considerations, to provide 
protection to all species in danger of extinction, regardless of 
economic considerations. Noted that preferential treatment for 
higher life forms has no basis in the Act, thereby providing equal 
legal protection for all life forms. 


4(a) (2) Required the Secretary to designate critical habitat at 
the same time as listing to the maximum extent possible. Required 
the Secretary to list species for which sufficient information is 
available within one year (instead of the previous two year 
deadline) after proposed listing. ; 


4(a) (3) Reduced the time periods for rulemaking, public meetings, 
and hearings, and publications. Public comment periods were 
limited to 60 days and the request of hearings to 45 days. The 
new law also allowed 90 days for status review and 12 months for 
the Secretary to publish an opinion. Prior to this amendment, 
there had been no deadline for petition of review, and petitions 
often continued indefinitely, sometimes for many years. 
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4(b) Added a civil standing provision, giving citizens the right 
to sue the Secretary in the event that the he fails to perform his 
required activities and duties. Previously there had been no 
avenue of recourse. 


4(a) (1) Clairified the difference between illegal hunting and 
sporting with reference to determining potential causes for 
species endangerment. 


Section 5: Exemption Process 


Removed the terminology "irresolvable conflicts" because "all 
confiicts are resolvable by accomodation, exemption, or 
otherwise”. 


Reduced the time to determine a applicant's eligibility from 60 
days to 20 days, the time for the Secretary to make a report to 
the Endangered Species Committee from 180 to 150 days, and the 

time during which the Committee makes a decision from 90 to 30 

days. 


No longer required the Endangered Species Committee member's 
representative to be a presidental appointee; rather, status of a 
Federal officeholder was sufficient. 


Section 6: Consultation Process 

Allowed the process of consultation to be extended from 90 days to 
a longer period by mutual agreement of the Secretary and the 
Federal Agency. 

Section 7: Relationship between Sections 7 and 9 (Enforcement) 
Required the secretary to specify the allowable limits of 
incidental taking where possible, yet emphasized that such takings 
should be limited. Incidental taking includes parts, products, 
eggs, and offspring). 


Section 10: Miscellaneous 


Re-emphasized that the U.S. must meet international CITES 
obligations. 


Recognized states’ and regional interest with respect to water 
allocation, and suggested federal/state/local cooperation. 
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Section 11: Removal of Plants 

Extended the prohibition of taking endangered species to include 
plants. 

1985 Amendment: P.l. 625 


- Provided the allowance to translocate sea otters in 
California. 
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Figure 2. National Wildlife Federation budget Recommendations 
for the Endangered Species Act 


FY8s 
erat interior 
Listing 7.00 
Law enforcement 9.50 
Permit 0.96 
Consultation 4.00 
Recovery 12.20 
Research 

and Development 5.00 


Fisheries, Hatchery 
operations - ESA Q,1]6 


akbtotal 38.82 
Rerpartment 

Qf Commerce 5.75 
mepartment 


Qf Agriculture 2.20 


Cooperation 

with states 15.00 
Exemptions 0.60 
Convention 

implementation Q.40 
aubtotal 23.95 
Grand Total 62.77 


ExX892 


bE 


66.77 


6.25 


EE 


77.15 


(All $ amounts in millions) 


an: 


85.95 


Note: Estimates are tabulated in constant 1988 dollars. 


Appropriations will need to be adjusted for inflation. 


74-992 - 87 - 10 


93.85 
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Figure 4. Endangered and threatened species with approved 
recovery plans 


Mammals (23 species) 


Big-eared bats 
Ozark big-eared bat 
Virginia big-eared bat 
Black-footed ferret 
Columbian white-tailed deer 
Delmarva Penninsula fox squirrel 
Eastern cougar 
Eastern timber wolf 
Florida panther 
Gray bat 
Grizzly bear 
Hawaiian monk seal 
Indiana bat 
Key deer 
Mexican wolf 
Morro Bay kangaroo rat 
Northern Rocky Mountain wolf 
Red wolf 
Salt marsh harvest mouse 
San Joaquin kit fox 
Sonoran pronghorn 
Southern sea otter 
West Indian manatee 
Mainland U.S. population Plan 
Puerto Rico Population Plan 
Woodland caribou 


Birds (55 species) 


Aleutian Canada goose 
Attwater'’s greater prairie chicken 
Bald eagle 
Chesapeake Bay Region Plan 
Southwestern Population Plan 
Pacific States Population Plan 
Northern States Plan 
Southeastern States Plan 
California Drown pelican 
California clapper rail 
California condor 
California least tern 
Cape Sable seaside sparrow 
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Channel Islands species 
San Clemente loggerhead shrike 
San Clemente sage sparrow 
Dusky seaside sparrow 


Eastern brown pelican 
Mainland U.S. Population Plan 
Puerto Rico and Virgin Islands Population Plan 

Everglade snail kite 

Hawaiian crow or ‘alala 

Hawaiian forest birds 
‘Akaipola'‘au 
Hawai'i’ akepa 
Hawai'i creeper 
"O'tu 

Hawaiian hawk 

Hawaiian seabirds 
Hawaiian dark-rumped petrel 
Newell's Townsend's shearwater 

Hawaiian waterbirds 
Hawaiian coot 
Hawaiian duck or koloa 
Hawaiian gallinule 
Hawaiian stilt 

Kaua'i forest birds 
Kaua'i ‘akialoa 
Kaua’i ‘'o'o 
Large Kaua'i thrush 
Nuku-pu‘'u 
‘Oru 
Small Kaua'i thrush 

Kirtland's warbler 

Laysan duck 

Light-footed clapper rail 

Masked bobwhite 

Maui-Moloka'i forest birds 
Crested honeycreeper 
Maui ‘akepa 
Maui parrotbill 
Moloka'i thrush 
Moloka’i creeper 
Nuku-pu‘u 
Po'ouli 

Mississippi sandhill crane 

Nene or Hawaiian goose 

Northwestern Hawaiian Islands passerine birds 
Laysan finch 
Nihoa finch 
Nihoa millerbird 
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Palila 
Peregrine falcon 
Rocky Mountain/Southwest plan 
Eastern Plan 
Alaska Population Plan 
Pacific Plan 
Puerto Rican plain pigeon 
Puerto Rican parrot 
Puerto Rican whip-poor-will | 
Red-cockaded woodpecker 
Whooping crane 
Wood stork 
Yellow-shouldered blackbird 
Yuma clapper rail 


Reptiles (21 species) 


American crocodile 
Blunt-nosed leopard lizard 
Culebra Island giant anole 
Coachella Valley fringe-toed lizard 
Eastern Indigo snake : 
Island night lizard (Channel Islands Pian) 
Leatherback sea turtle 
Marine turtles 
Green sea turtle 
Hawksbill sea turtle 
Kemp's Ridley sea turtle 
Leatherback sea turtle 
Loggerhead sea turtle 
Olive Ridley sea turtle 
Mona boa 
Mona ground iguana 
Monito gecko 
New Mexico ridge-nosed rattlesnake 
Plymouth red-bellied turtle 
Puerto Rico boa 
St. Croix ground lizard 
San Francisco garter snake 
Virgin Islands tree boa 


Amphibians (6 species) 


Desert slender salamander 

Golden coqui 

Houston toad 

Red Hills salamander 

San Marcos salamander 
(San Marcos River Plan) 
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Santa Cruz long-toed salamander 
Fishes (43 species) 


Alabama cavefish 
Amber darter 
Arizona trout 
Bayou darter 
Big Bend gambusia 
Blue pike (now extinct) 
Bonytail chub 
Chihuahua chub 
Clear creek gambusia 
Colorado River squawfish 
Comanche Springs pupfish 
Conasauga logperch 
Cui-ui 
Devil's Hole pupfish 
Gila trout 
Greenback cutthroat trout 
Humpback chub 
Kendall Warm Springs Dace 
Leon Springs pupfish 
Leopard darter 
Maryland darter 
Moapa dace 
Mohave tui chub 
Okaloosa darter 
Owens River pupfish 
Pahranagat roundtail chub 
Pahrump killifish 
Paiute cuttthroat trout 
Pecos gambusia 
San Marcos River Species 
Fountain darter 
San Marcos gambusia 
Slackwater darter 
Slender chub 
Smoky madtom 
Snail darter 
Spotfin chub 
Topminnows 
Gila topminnow 
Yaqui topminnow 
Unarmored threespine stickleback 
Warm Springs pupfish 
Watercress darter 
Woundfin 
Yellowfin radtom 


294 


Snails (7 species) 


Chittenango ovate amber snail 
Flat-spired three-toothed snail 
Iowa Pleistocene snail 

Noonday snail 

Painted snake coiled forest snail 
Stock Island tree snail 

Virginia fringed mountain snail 


Clams (21 species) 


Alabama lamp pearly mussel 
Appalachian monkeyface pearly mussel 
Birdwing pearly mussel 

Cumberland bean pearly mussel 
Cumberland monkeyface pearly mussel 
Curtis' pearly mussel 

Dromedary pearly mussel 

Fat pocketbook pearly mussel 
Fine-rayed pigtoe pearly mussel 
Green-blossom pearly mussel 
Higgins’ eye pearly mussel 
Orange-footed pearly mussel. 

Pale lilliput pearly mussel 

Rough pigtoe pearly mussel 

Shiny pigtoe pearly mussel 

Tan riffle shell mussel 
Tubercled-blossom pearly mussel 
Turgid-blossom pearly mussel 

White wartyback pearly mussel 
Yellow-blossom pearly mussel 


Crustaceans (1 species) 
Soccoro isopod 


Insects (12 species) 


California butterflies 
San Bruno elfin butterfly 
Mission blue butterfly 
Delta green ground beetle 
El Segundo blue butterfly 
Kern primrose sphinx moth 
Large’s metalmark butterfly 
(Antioch Dune Plan) 
Lotis blue butterfly 
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Oregon silverspot butterfly 

Palos Verdes blue butterfly 
Schaus swallowtail butterfly 
Smith's blue butterfly 

Valley elderberry longhorn beetle 


Plants (54 species) 


Antioch Dunes plants 
Contra Costa wallflower 
Antioch Dunes evening primrose 

Brady pincushion cactus 

Bunched arrowhead 

Channel Islands species 
San Clemente Island broom 
San Clemente Island bush-mallow 
San Clemente Island Indian paintbrush 
San Clemente Island larkspur 

Chapman rhododendron 

Clay phacelia 

Davis’ green pitatya 

Dwarf bear-poppy 

Eureka Valley Dunes plants 
Eureka Valley dunegrass 
Eureka Valley evening-primrose 

Florida torreya 

Furbish lousewort 

Green pitcher plant 

Gypsum wild buckwheat 

Hairy rattleweed 

Harper's beauty 

Hawaiian vetch 

Key tree-cactus 

Knowlton cactus 

Kuenzler hedgehog cactus 

Lee pincushion cactus 

MacFarlane's four-o'clock 

McDonald's rock-cress 

McKittrick pennyroyal 

Mesa Verde cactus 

Mountain golden heather 

Navasota ladies'-tresses 

Nelie cory cactus 

Nichol's Turk's head cactus 

North Park phacelia 

Northern monkshood 

Peebles Navajo cactus 

Persistent trillium 

Raven's manzanita 


Robbins' cinquefoil 

Salt marsh bird's-beak 

San Diego mesa mint 

Santa Barbara Island liveforever 
Siler pincushion cactus 

Small whorled pogonia 

Sneed pincusiion cactus 

Solano grass 

Spineless hedgehog cactus 
Tennessee purple coneflower 
Texas poppy mallow 

Texas wild-rice (San Marcos River Plan) 
Todsen's pennyroyal 

Truckee barberry 

Virginia round-leaf birch 

Wright fishhook cactus 


(More than one species are covered by some plans, and some 
species have several plans covering different parts of their 
ranges.) 
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Figure 5. Species with Recovery Plans in Preparation 


Birda (8 species) 

Eagle, bald 

Guam forest birds 
Gallinule, Mariana 
Swiftlet, Vanikoro 

Tern, interior least 
Plover, piping 

Pelican, Caribbean brown 
Stork, wood 


Clams (2 species) 
Mussel, Curtis eye pearly 
Mussel, Tar River spiney 


Crustaceans (1 species) 
Cave shrimp, Kentucky 


Fishes (6 species) 
Chub, Borax Lake 


Chub, Pahranagat roundtail 
Cavefish, Ozark 

Logperch, Conasunga 
Darter, amber 

Spinedace, Big Springs 


Insects (1 species) 
Butterfly, El Segundo Blue 


Mammals (6 species) 

Bats, Guam fruit 

Manatee 

Mice, Perdido Key Beach 
Cottonmouse and Key Largo woodrat 
Prarie Dog, Utah 


Beaptilea (5 species) 
Hillebrandii, Gouania 
Boa, Puerto Rican 
Gecko, Monito 

Boa, Virgin Islands 
Tortoise, Desert 


Plants (21 species) 


Ash meadows species 
Fiddleneck, large flowered 
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Figure 5. Species with Recovery Plans in Preparation 


Wire-lettuce, Malheur 

Trout lily, Minnesota 
Bladderwort, Missouri 
Clover, prairiebrush 
Torreya, Florida 

Cactus, Key tree 

Mint, Lakela's 

Goldenrod, Blue Ridge 
Goldenrod, Shorts 

Aster, Ruth's golden 
Goetzea, beautiful 

Boxwood, Vahl's 

Phacelia, North Park 

Cactus, purple-spined hedgehog 
Poppy, dwarf bear 

Cactus, spineless hedgehog 
Milk-vetch, Rydberg 

Cactus, Wright fishook 
Cactus, Unita Basin hookless 
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Pig. 6. Recovery Planning Costs (in $1000's) -Sp. W/ Plans 


Species 


Ricds 


Tern, California Least 
Palile 

Masked Bobwhite 

Crane, Whooping 

Bald eagle 

Regie, bald (North pop) 
Attwater'’s prarie chicken 
Yuma clapper rail 

Wacbler, Kirtland's 
Whip-poor-will, Puerto Rican 
Pelican, California brown 
Crane, Mississippi sandhill 
Pigeon, Puerto Rican plain 
Blackbird, yellow-shouldered 
Parrot, Puerto Rican 
Palcon, peregrine 


Falcon, American peregrine (SW pop) 


Falcon, peregrine (Ak pop) 
Canada goose, Aleutian 
Kite, Florida Everglade 
Cuie-ul 

Crow, Hawaiian 

Rawaiian forestbirds 
Hawaiian waterbirds 
Mallard, Mariane 

Rail, Guam 

Rail, Light-footed 
Shrike, San Clemente Loggerhead 
Vireo, Least Bell's 
Condor, California 
Average cost - birds 
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Clams 

Higgin’s eye mussel 
Mussels (6 spp pearly) 
Average cost - clans 


Fishes 
Cavefish, Alabama 


Chub, bonyteil 

Chub, humpback 

Oarter, watercress 
Madtom, Smoky 

Squawfieh, Colorado 
Stickleback, Unarmed three-spined 
Trout, greenback cutthroat 
© Darter, Maryland 

® Dace, Moapa 

© Three Desert fish 

® Yaqui fish 

Average cost - fish 


Marea ls 

Bat, Indiana 
Bat, gray 
Bats (six spp) 
Bear, grizzly 


Recovery 
pien revision 
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Implementation 


0.00 
0.00 
45.60 
679.80 
265.20 
0.00 
19.20 
35.00 
523.30 
15.00 
19.00 
49.50 
10.00 
70.00 
415.50 
384.00 
0.00 
0.00 
$83.00 
0.00 
155.00 
257.00 
660.10 
40.50 
56.00 
108.40 
20.00 
10.00 
30.00 
1134.70 
192.86 


0.00 
86.90 
12.41 


0.00 
0.00 
0.00 
0.00 
0.00 
435.60 
0.00 
0.00 
27.8 
71.8 
277.00 
16.50 
69.06 


0.00 
0.00 
222.30 
438.00 


(3 spp. CO fish) 
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Fig. 6. Recovery Planning Costs (in $1000's) -Sp. W/ Plans 


Verret, black-footed 2.00 654.00 
Manatee, West Indian 0.00 355.60 
Otter, southern sea : 1.00 $34.90 
Panther, Florida : 1.00 0.00 
Squirrel, Delmarva fox 1.00 0.00 
Wolf, Kastern timber 1.50 314.30 
Wolf, Mexican 0.00 $.50 
Wolf, Northern Rocky M. $.00 0.00 
Wolf, red 0.00 29.50 
* Caribou, Woodland ° 264.00 
@ Panther, Florida 240 
* Ocelot 33.00 
* Rat, Morro Bay kangaroo 34 
* Squirrel, Delmarva fox ll 
* Deer, Columbia white-tailed 35 
* Pox, San Joaquin kit 29 
© Mawailan Bcosystem ( Mongoose) 120.5 
Average cost - manmals 1.12 173.36 
Plants 

Cactus, Peebles Navajo 0.00 7.80 
Cactus, Knowlton hedgehog 0.00 18.00 
Cinquefoil, robbin's 0.00 $.00 
* Antioch Dunes (2 spp) 10.00 
* Bunched arrowhead 61 
® Furbish lousevort 12.00 
*MacKFaclane's four-o'clock 10.70 
* Mountain golden heather 1 
* Small Whorled Pogodia : 1.00 
* Virginia round-leafed birch 25.00 
* Green pitcher plant $7.40 
Average cost -plants 0.00 20.59 
Reptiles 

Lisacd, blunt-nosed leopard 1.00 0.00 
Salamander, Santa Cruz long-toed 1.00 0.90 
Turtlee, all sea (6 spp) 0.00 $55.00 
* Turtle, Tllinois aod 5.00 
* Alligator, American 2 
Average cost -reptiles 0.67 $6.00 
iorests 

* Butterfly, Oregon silverspot 17.390 
* Butterfly, Smitnh’s Dive $.30 
Avercaq@e cost - insects 11.90 


“apecies for which pians Rave been written 
but recewery efforts are being conducted 


# Consultations 
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Figure 7. Consultations 
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Figure 8. Number of extensions of the 90-day consultation period 
by opinion type. 


Jeopardy No Jeopardy 
Mean # Mean # Total 
of days to of days to Formal 
Year Number complete Number complete Consultations 
1979 26 119 79 89 968 
1980 31 82 96 71 707 
1981 7 37 39 42 504 
1982 11 52 30 30 341 
1983 8 10 26 46 283 
1984 11 21 16 41 298 


Percent of projects completed within 2 weeks of the end of the 
90-day period. 


Xears 
79-81 38 
82-84 41 


Note: All consultations between 1982 and 1984 were extended either 
1) at the agency's request, 2) To gather more information, 

3) because of the complexity of the problem, or 4) Because the 
problem was mutually agreed upon. 
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Figure 9. Number of jeopardy opinions in relation to number of 
formal and informal consultations. 


Number Number Number 

of formal of informal of jeopary 
1979 968 1,585 67 
1980 707 2,374 : 54 
1981 504 3,535 29 
1982 341 4,321 23 
1983 283 5,305 33 
1984 298 8,165 23 
1985 409 8,860 37 
21286 421 20,504 - ad 


Total 3,492 44,606 325 


Jeopardy opinions were reached in 8.3% of the formal consultations 
and 0.7% of the total consultations. 
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Figure 10. Projects cancelled or withdrawn because jeopary 
opinions rendered, 1982-1984. 


Year - Reason  - State Project 
79-81 Economics CA Ford dealership construction 
. CA Housing development 
* ‘“ HI Lava flow control study 
" " OK Chloride control study 
82-84 - HI Marine shrimp farm 
" " MT Ski resort, sp. use permit 
82-84 Endangered CA Airport dikes, Oakland 
species 
" . FL Rock plowing, Everglades 
79-81 Exemption or CA Offshore qil facility 
permit 
denied 
82-84 s FL Lindane use in sugar cane fields 
" s FL Oil and gas exploration, Big 
Cypress Nature Preserve 
" 5 MT Exploratory drilling, Cabinet 
Mountains 
79-81 Unknown TN Gravel permit, Powell River 
" ° GA Oil drilling (chose alternative 
site) 


" es FL Spruce Creek marina 
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International Association of Fish and Wiidlife Agencies . 
Organist ony 2 '902: 
STREET LOCATION: 1325 Massachusetts Av..N.W. (202) 639-8200 
MAILING ADDRESS: 1412 16th St., N.W., Washington, D.C. 20036 
dock 1. Desryrmen, Exscutive Vine Preaidart 


STATEMENT OF THE INTERNATIONAL ASSOCIATION OF FISH AND WILDLIFE 
AGENCIES ON THE REAUTHORIZATION OF THE ENDANGERED SPECIES ACT (HR 1467) 
BEFORE THE 
FISHERIES AND WILDLIFE CONSERVATION AND THE ENVIRONMENT SUBCOMMITTEE 
GORDON C. ROBERTSON, LEGISLATIVE COUNSEL 
MARCH 17, 1987 


The International Association of Fish and Wildlife Agencies, founded 
in 1902, is a quasi-governmental organization of public agencies charged 
with the protection and management of North America's fish and wildlife 
resources. The Association's governmental members include the fish and 
wildlife agencies of the states, provinces and federal governments of the 
U.S., Canada and Mexico. All 50 states are members. The Association has 
been a key organization in the promotion of the principles of sound 
resource management and the strengthening of federal, state and private 
cooperation in protecting and managing fish and wildlife and their 
habitats in the public interest. 


The Association has consistently supported the Endangered Species Act 
and its underlying objectives. We supported its enactment and over the 
years have worked for needed revisions to improve administration of the 
Act for improved protection of fish and wildlife resources. 


The Association supports reauthorization for 3 years and requests 
that the authority for funding with states under Section 6 be increased 
from the current $6 million to $12 million for FY 1988, $13 million for 
FY 1989 and $14 million for FY 1990. The 3 year reauthorization allows 
for adequate planning, but also provides the opportunity for additional 
adjustments that may be needed. 


When the Act passed in 1973, the Federal Government agreed to enter 
into a grant program with the states. The reason for the grant program 
was that Congress in the Act called on the states to mount more intense 
programs to conserve threatened and endangered species. Recent annual 
appropriation history has been in the $4 million range, far below the 
estimated needs indicated by our state members. The Association is 
pleased to see the higher reauthorization levels in HR 1467. The 
commitment by state fish and wildlife agencies is stronger than ever. 
Forty-six states and 3 territories now have cooperative agreements with 
the U.S. Fish and Wildlife Service for endangered species activities. 


There are other aspects of the Act that need attention. The 
Association is recommending the following: 
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Problems arise from two decisions of the Eighth Circuit Court of 
Appeals. In January 1985 the Eighth Circuit held that Indians with 
reserved hunting rights under treaties could kill endangered species (in 
this instance bald eagles) for non-commercial purposes without penalty on 
reservation land. The effect of that decision is that, at least in the 
Eighth Circuit, tne general Indian hunting right takes precedence over 
the taking prohibitions of the federal Endangered Species Act. In June 
1986 the U.S. Supreme Court reversed the case by holding the Bald Eagle 
Act applicable to such conduct but failed to address the applicability of 
the Endangered Species Act, thus the Eighth Circuit decision on that 
aspect stands. This decision could have harmful results if the remaining 
population of a species is smal], occurs on Indian lands, and is not 
covered by the Bald Eagle Act. 


In February of 1985 the same Circuit ruled against taking of wolves 
in specified areas of Minnesota, a program recommended by the Eastern 
Timber Wolf Recovery Team. That decision sharply restricts the 
discretionary authority of the Secretary of the Interior and that of the 
states for regulated taking of threatened species. It held that there 
could be no taking of threatened species for conservation purposes except 
in extraorainary conditions to relieve population pressure and virtually 
no taking of endangered species. Prior to this ruling, the Secretary of 
the Interior could authorize the taking of endangered species in 
extraordinary cases and could autnorize taking of threatened species in a 
variety of circumstances. Indeed, the 1973 House Report stated, "Once an 
animal is on the threatened list, the Secretary has an almost infinite 
number of options available to him with respect to the permitted 
activities for those species” (House Report #93-412,12). The Circuit 
ruling negates Congressional intention. Our immediate concern is the 
implication of this ruling for preservation of threatened species over 
the longer tern. 


The Association belfeves strongly that regulated taking of individual 
animals may sometimes be necessary to the long-term survival of a 
threatened species. The decision in the Minnesota case misconstrues the 
provisions for differing levels of protection afforded endangered and 
threatened species under the statute. This alters the integrity of the 
Act. Unless reversed, its effect will impact other areas of the Act and 
impair the future effectiveness of tne program. For these reasons we 
recommend that the Eighth Circuit decision in the wolf case be 
legislatively overruled. In addition, we recommend amending the Act to 
maintain the integrity of state programs and the federal program with 
regards to Indian utilization of endangered species. The Association is 
prepared to work with the Subcommittee to draft language addressing the 
question of Indians taking endangered species on reservation lands. 


307 


larry R. Shannon. Fish and Wildlife Director for the Minnesota Department 
Bacnurres, and Chairmen of the Endanoered Species Committee for 1ArWA on 


e 
the reauthorization of the Endangered Species Act (HR 1467), before the Fisheries and 
Wildlife Conservation and the Environment Subcommittee, March 17, 1967. 


Sach daw Mi nsmantea 
ase 86 BRS eae 


AS @ reBuit OF the i964 rullisj FY Wie U.S. Discricte Cos 
(upheld by the 8th Circuit Court of Appeals, Sierra Club and Defenders of 
Wildlife et al. ve William P. Clark, Secretary of the Interior, et al. 755 F2d 
608 (8th CIR 1985)), the taking o€ an animal classified as “threatened® under 
the Endangered Species Act is prohibited (including sport hunting and trapping) 
emept under the folloving circumstances: a) animals preying on livestock may 
be killed in some circuastances by Federal employees; and b) when the Secretary 
of the Interior detemaines that °... population pressures within an ecosysten 
cannot otherwise be relieved." This reduces the flexibility of the Interior 
Department and the states to manage threatened species effectively, and 
eseentially results in there being little distinction betwen management 
programs for threatened an! for endangered species. 


‘The Timber (Gray) Walf is a case in point. ‘the walf is classified as 
threatened in Minnesota. Because the lav prohibits even closely requiated 
public taking, the state Department of Natural Resources has assumed essentially 
no role in the management of the species because it is unwilling to commit game 
and fish license revenues for a management progres and has no other funds 
avaliable. Meafwhile, the Interior Department is deenphasizing wolf managenert 
in Minnesota. Interior's wolf management efforts in the state now involve a 
livestock depredation control program and a wolf research project for which 
funding is daclining. This minimal effort is inadequate to insure the long-tem 
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viability af the largest remaining population of Gray wolves in the U.S. outside 
of Alaska. 


The inflexibility in the law constraining Minnesota involvement also 
thwarts implementation of the rccammendation of the Gray Wolf Recovery Teas 
(1978) that this species be reintroduced into suitable habitat in other states. 
The Interior Department has been unsuccessful in getting ary state to even 
seriously consider taking wolves for reintroduction, even as experimental 
populations. One of the main reasons is that states fear that such experimental 
animals, which would have threatened status, would be beyond the authority of 


Consequently the Endangered Specier Act, as interpreted by the court, doe 
not promte efforts of wolf recovery mandated in the act. 


The Act should be awended to allow the development of truly shared 
management programs for all threatened species between the state and federal 
govermments to include the closely regulated taking of thivatenad species other 
than just within the narrow limits allaved under the present statute. 


The Minnesota Department of Natural Pesources emiorses teatimny on the 
Endangered Species Act reauthorization by the International Association of Pish 
and Game Agencies. 


Blair Joselyn 

Roger Holmes 

MINR Section of Wildlife 
16 March 1987 
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MAR-11-'87 15:43 ID:MONT GOVERNORS OFF TEL NO: 486 444 5529 #284 PO1 
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Fish Wildlife @ Pari 


HOUSE SUBCOMMITTEE 
FISHERIES, WILDLIFE, CONSERVATION & THE ENVIRONMENT 


TESTIMONY 
FEDERAL THREATENED AND ENDANGERED SPECIES ACT 


March 17, 1987 


The State of Montana favors a strong Endangered Species Act and 
program whose emphasis is focused on the prevention of the 
extinction of any species. We are concerned that this focus 
ia not now apparent with the federal law, as it appears to make 
little distinction between those species considered to be 
endangered and those considered to be threatened. 


The term “endangered” should be redefined to mean any species 
which is truly in danger of extinction throughout all of its 
range worldwide. The term “threatened” should be redefined to 
mean any species which is likely to become limited, rare or 
endangered in a portion of its range. This change would focus 
the Endangered Species Act protection to those species most 
severely threatened with extinction and most urgently in need 
of conservation. 


Once these categories are Clearly defined, appropriate 
distinction between how the force of law applies to the 
threatened and endangered categories must be made. A lack of 
legal distinction on this point limits management flexibility 
for the Secretary of Interior, as well as the states, restricting 
use of some ‘management options in developing a comprehensive 
conservation program. 


A case in point that is of particular concern to the State of 
Montana is our large predatory species which impact human safety, 
personal property and resident wildlife populations which are 
under the management responsibility of the states. In Montana 
these species are the grizzly bear and the wolf. 


The firet is a species that the state has been managing 
successfully for over 75 years, and the second is a species now 
extending its range into Montana from a secure population base 
in Canada. 


The grizzly is considered a threatened species as it is in no 
danger of extinction in North America. At the same time, the 
species is managed in a more restrictive manner than is 
appropriate, given its potential for impacting human safety and 
personal property. 
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With respect to the wolf, it is considered an endangered species 
even though within a day's journey to the north it is considered 
a population which is neither endangered nor threatened. The 
potential impact of wolves on personal property and resident 
wildlife populations will not be properly considered factors 
in the management requirements for the species under the current 
act. 


The State of Montana supports amendments offered by the 
International Association of Fish 6 Wildlife Agencies which 
address problems which have developed as a result of the February 
11, 1985 Eighth Circuit Court decision "Sierra Club et al. v. 
William Clark et al." The secretary and the states should have 
the appropriate flexibility and authority for taking threatened 
species. The rigid "extraordinary case" interpretation should 
apply only to species truly facing extinction. The extraordinary 
case should not be applied to threatened species having problems 
in a portion of their range or expanding into areas where they 
have been absent for long periods of time. 


The definition of “conservation” in Section 16, USC 1532(1) of 
the Endangered Species Act should be amended to exclude reference 
to the “extraordinary case® (1532(3)). This language should 
be added to the section referring only to endangered species. 
This would eliminate a standard which is difficult to define 
and impossible to meet (carrying capacity met or exceeded). 
This is particularly critical for species which can threaten 
human life, property or the conservation of resident game 
populations. 


If the amendments suggested above concerning removal of the 
“extraordinary case” reference in the Endangered Species Act 
are not adopted, consideration should be given to establishing 
@ separate provision in the act for the management of large 
predators such as the grizzly bear and wolf. It should provide 
for “taking” without the restraints imposed by the “extraordinary 
case” and require the Department of Interior to incorporate in 
the recovery plan of those “listed” large predators the states’ 
objectives for prey species. This consideration will allow 
continued support for recovery by the states and the sportsmen 
and some some funding support. 


Another area of concern is the issue related to the funding of 
the Endangered Species Act and its being directed to species 
of high symbolic interest but not in danger of extinction. This 
focus ignores the many species genuinely in need of protection 
and actually in danger of extinction. : 


We recommend a congressional review of appropriations related 
to the species most in danger of extinction to support our point. 
The changes recommended for redefinition focus on extinction 
and should be accompanied by appropriate attention for funding 
the recovery of those species. 
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Along this same line, we suggest consideration of alternative 
funding for the Threatened and Endangered Species Act. Funding 
historically has been inconsistent and has lacked long-term 
stability. Although recovery plans identify costs of recovery 
and even assign costes to various agencies, both at the federal 
and state level, there are no funding sources identified. Once 
@ species has been listed and a recovery program initiated, the 
annual appropriation levels are unpredictable. From the state's 
viewpoint, we find more and more that responsibilities for 
funding recovery plans often fall to the state agencies and 
generally these efforts are funded by sportsmen'‘s dollars. 


An alternative to this lack of assured and adequate funding would 
be the establishment of an endangered species trust fund. A 
trust fund could be administered by the Secretary of Interior 
with the focus being on those species which are nearing their 
recovery plan goals. In effect, those species which are in 
Ganger of extinction and have the full attention of the Congress 
would be funded with annual appropriations. Those species which 
are not in need of urgent attention would be funded under the 
trust fund until such time as they are finally off the threatened 
list. 


Given the evolving nature of the Endangered Species Act and the 
intent by all parties to strengthen the integrity of the act, 
Montana supports a short-term reauthorization until such time 
as the problems identified are resolved. We would support a 
three-year reauthorization of the act, and trust that necessary 
modifications to the act would be completed either now or in 
that period of time. 
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THE STATEMENT OF THE COLORADO WATER CONGRESS TO THE 
SUBCOMMITTEE ON FISH AND WILDLIFE CONSERVATION AND THE 
ENVIRONMENT, HOUSE COMMITTEE ON MERCHANT MARINE AND FISHERIES, 
REGARDING 
REAUTHORIZATION OF THE ENDANGERED SPECIES ACT (H.R. 1467) 


March 17, 1987 


I am Tom Pitts, Professional Consulting Engineer, from 
Loveland, Colorado. Since December 1983 I have served as Project 
Coordinator for the Colorado Water Congress Special Project on 
Threatened and Endangered Species. 


Mr. Chairman, I am grateful for the opportunity to 
testify before you this morning on behalf of the Colorado Water 
Congress. The Water Congress is an organization of approximately 
1200 public and private entities, including every major public 
water supply agency in our state. Put simply, our members are 
charged with the task of providing water for the people of 
Colorado. We come before you in support of the reauthorization 
of the Endangered Species Act and seek your consideration of 
limited amendments which are necessary to make it possible for us 
to implement existing provisions of the Act effectively in 
western states. With limited adjustments--none of which affects 
the substantive provisions of the Act--we believe that our shared 
national goals of protecting endangered species and providing a 
stable and safe water supply will both be achieved. 


With this background, I would like to report to you on 
the progress that federal and state government agencies, 
environmental groups and water suppliers are making together in 
implementing the Endangered Species Act as we plan the future of 
the Upper Colorado River Basin and the Platte River Basin. What 
is particularly important in this broad-based cooperative 
effort--both to those primarily concerned with the economic needs 
of the western states, and to those primarily concerned with 
environmental protection--is that our experience is demonstrating 
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that the intent of the Congress declared in Section 2(c)(2) of 
the Act is achievable. That provision states: °...{T]Jhe policy 
of Congress (is) that Federal agencies shall cooperate with State 
and local agencies to resolve water resource issues in concert 
with conservation of endangered species.* 


Colorado River Basin 


I am pleased to report that four years of effort have 
led to the development of a proposal agreed upon by federal and 
state government agencies, and environmental and water interests 
for recovery of endangered fish species in the Upper Colorado 
Basin. The program has been endorsed by the U.S. Fish and 
Wildlife Service (Region VI), U.S. Bureau of Reclamation 
(regional offices in Billings and Salt Lake City), and the State 
of Colorado. Endorsements are expected soon from the states of 
Utah and Wyoming. The importance of this effort can be best 
understood with a look at its history. 


In June 1983 the U.S. Fish and Wildlife Service released 
a tentative draft recovery plan for three Colorado River 
endangered native fish species which, if implemented, would have 
abrogated state water rights systems in Colorado, Wyoming and 
Utah, nullified water allocation under longstanding interstate 
compacts and equitable apportionment decrees of the United States 
Supreme Court. In response to that proposal, the Colorado Water 
Congress established the Special Project on Threatened and 
Endangered Species in December of that year. Our goal was to 
develop an administrative approach that would allow continued 
water development in the Upper Colorado River Basin consistent 
with state water law and the Endangered Species Act. We have 
worked diligently and in good faith with a broad spectrum of 
interests to achieve that goal. 
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In March 1984 the Secretary of the Interior established 
the Upper Colorado River Basin Federal-State Coordinating 
Committee on endangered species. Participants included U.S. Fish 
and Wildlife Service, Region VI, Denver; Missouri River Division, 
U.S. Bureau of Reclamation, Billings, Montana; Upper Colorado 
River Region, Bureau of Reclamation, Salt Lake City; and the 
states of Utah, Wyoming and Colorado. The Coordinating Committee 
established fact-finding committees to explore the complex 
technical and scientific issues regarding the hydrology of the 
Upper Colorado River and the biology of the endangered fish 
species. The Colorado Water Congress has participated as an 
observer to the Coordinating Committee and as a member of the 
technical committees since their inception. 


Early in 1985, the Colorado Water Congress proposed a 
draft recovery program for endangered fish species in the Upper 
Colorado River Basin. This proposal was designed to be a broad- 
based program leading to recovery of endangered fish species. 
After a year of intense negotiation and discussion, all interests 
reached a consensus on the recovery proposal. The final proposal 
provides for a long-term, comprehensive recovery program which 
addresses all causes of endangerment of the species, and provides 
for corrective actions. 


Recovery Implementation Program for Endangered Species in the 
Upper Colorado River Basin 


The recovery program produced through this process 
includes the following basic features: 


1) 15-Year Time Frame: The goal of recovering 
endangered species in the Upper Basin is established within a 
fifteen-year time frame. 


2) Recovery Implementation Committee: An 
implementation committee is established to oversee the recovery 
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process. Membership includes representatives from the U.S. Fish 
and Wildlife Service, the U.S. Bureau of Reclamation, the states 
of Colorado, Wyoming and Utah, the Western Area Power 
Administration, water development interests, and conservation 
organizations. 


3) Water Management: The recovery implementation 
program sets forth the means for identifying flow needs for 
endangered fish species in the Upper Colorado River Basin and the 
means for acquiring those flows pursuant to state water law. 
Acquisition of water to meet the habitat needs of endangered 
species in accordance with state water law assures continuing 
legal protection of flows under state water rights systems, and 
is consistent with Section 5 of the Endangered Species Act. 


4) Habitat Development and Maintenance: The program 
provides for development and enhancement of the physical habitat 


of endangered species including development of backwaters, 
nursery habitat, spawning habitat and implementation of fish 
passage facilities to expand the range of available habitat for 
the species. 


5) Stocking of Rare Fish Species: Research indicates 
that use of hatchery fish can be an effective recovery tool, 


particularly in light of the fact that naturally-spawned 
endangered species in the Upper Colorado River Basin are highly 
susceptible to predation by introduced game species. This 
appears to be the principal cause of endangerment of the 
razorback sucker. Rearing of endangered fish species in 
hatcheries and in grow-out ponds located along the river provides 
an opportunity for endangered species to reach @ size where they 
are not susceptible to predation prior to reintroduction. The 
recovery program provides for research to ensure the genetic 
integrity of hatchery stocks, the development of hatchery 
capability, and use of grow-out ponds in the natural environment 
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to achieve population goals to be established by the Recovery 
Implementation Committee. 


6) Non-native Species and Sport Fishing: There is 
increasing recognition that predation by non-native, introduced 
game fish is a significant factor resulting in endangerment of 
native fishes. In addition, some native fishes are susceptible 
to sport fishing. The recovery program calls for curtailment of 
stocking of non-native species in areas where such species might 
conflict with rare or endangered species. Related provisions 
include: research on the degree of competition and predation in 
specific areas; review of sport fishing practices and regulations 
to assure protection of endangered species; a multi-faceted 
information and education program to educate fishermen on the 
need for conserving endangered fish species; and a rigorous 
enforcement program to underly these policies. 


7) Research Monitoring and Data Management: Research 
programs which have heretofore constituted the bulk of efforts 


under the Endangered Species Act have been prioritized and 
organized to support specific recovery goals. Detailed study 
plans are being developed and criteria are being established to 
evaluate the success of research efforts. A standardized 
monitoring program has been implemented to ensure application of 
consistent methodology in monitoring endangered species 
populations and tracking those populations towards recovery 
goals. A centralized data management system has been established 
to facilitate research activities and to make the best possible 
use of existing data. 


8) Funding: Annual and capital operating budgets for 
the recovery program have been established. Specific funding 
mechanisms have been identified which include contributions from 
the federal government, the states, power users and water users. 
The power users and states are committed to contributing more 
than $26 million over the life of the recovery plan. An 
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additional element is the establishment of a $10 million dollar 
capital fund for the acquisition of water rights in the Upper 
Colorado River Basin under state law. Provision of these funds 
by the Congress, and contributions by water users, will provide 
the mechanism for obtaining water on a priority basis to assure 
that flows are maintained in the future to provide habitat for 
endangered fish species. These flows, once acquired, wil.’ be 
protected under state law. 


The Colorado Water Congress supports the implementation 
of the recovery program, and requests the Subcommittee to 
recommend authorization and appropriation of $10 million dollars 
to establish the fund for acquisition of habitat, i.e., water 
rights, in the Upper Colorado River Basin in accordance with 
priorities established by the Recovery Implementation Committee. 
We request that the reauthorization (H.R. 1467) being considered 
by the Subcommittee, be amended to include authorization and 
appropriation of $10 million dollars during fiscal year 1988 to 
support the Upper Colorado River Recovery Implementation Program 
for endangered fish species. 


Platte River Basin 


In October 1983 the U.S. Fish and Wildlife Service 
proposed minimum flows in the Platte River in Nebraska to provide 
habitat for migrating whooping crane, which occasionally stop on 
the Platte and endangered and threatened piping plover and least 
tern, which use the central Platte for nesting. The proposal 
would have resulted in conflicts with state water rights systems, 
interstate compacts and decrees of the U.S. Supreme Court 
equitably apportioning water among the states. In late 1984 the 
Colorado Water Congress, Wyoming Water Development Association, 
and Nebraska Water Resources Association petitioned the Secretary 
of the Interior to establish a federal-state Coordinating 
Committee on the Platte River to resolve these potential 
conflicts. The Secretary responded favorably and a federal-state 
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Coordinating Committee was established in March 1985. The 
Colorado Water Congress has participated in the efforts of the 
Coordinating Committee to reach a solution on the Platte River 
which meets the requirements of the Endangered Species Act and 
respects state water management and allocation systems. Like the 
Colorado River Basin Committee, the Platte group includes 
representatives of the states of Colorado, Wyoming and Nebraska; 
the Bureau of Reclamation; the U.S. Fish and Wildlife Service; 
and water and conservation organizations. 


The effort on the Platte River has been hampered in part 
by lack of adequate staff support from the U.S. Bureau of 
Reclamation and the U.S. Fish and Wildlife Service. In 1986, the 
three water organizations petitioned the two agencies to increase 
staff support to develop information necessary for resolving the 
conflict. Recently the two agencies provided additional support 
for developing information necessary to resolve hydrologic and 
biological issues associated with the Platte River. However, 
sustained federal funding for this effort is in question at this 
time. In order to successfully complete this effort, continued 
federal funding and staff support will be necessary. That is one 
of the reasons why we are asking that the reauthorization 
proposal be amended to require the Secretary of the Interior to 
report to the Congress on progress of the Committees in this 
important endeavor. 


Proposed Legislative Action 


Mr. Chairman, in order to continue the progress we are 
making, we ask that this Subcommittee report legislation 
reauthorizing the Act for two years, and that you include funding 
for the implementation of the Colorado River Basin recovery plan. 
We also ask that you include procedural provisions which would 
allow us to continue our progress in the Upper Colorado River and 
Platte River Basins. Specifically, we ask that you provide: 
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--By March 1, 1988, or sooner, the Secretary of Interior 
shall provide Congress with reports of the progress made by Upper 
Colorado River Basin Coordinating Committee and Platte River 
Basin Coordinating Committee. The report from the Secretary 
would also include recommendations, formulated with the 
assistance of the Basin Committees and interested conservation 
and water groups, of reasonable and prudent measures, including 
necessary funding mechanisms, which can be utilized for avoiding 
jeopardy to and enhancing recovery of endangered or threatened 
species while respecting and maintaining applicable state and 
interstate water allocations and management systens. 


--The Basin Coordinating Committees shall attempt to 
implement plans consistent with the federal Endangered Species 
Act, maintenance of beneficial uses of water pursuant to state 
water rights systems, and the uses of water apportioned to the 
states pursuant to federal interests compact and U.S. Supreme 
Court equitable apportionment decrees. 


Where such a plan is unanimously adopted by one or both 
basin Coordinating Committees, the Secretary shall implement it, 
if it is consistent with the requirements of the Endangered 
Species Act and state water rights, interstate water compacts and 
Supreme Court equitable apportionment decrees. 


--The reports from the Secretary to the Congress shall 
identify what further federal or state statutory or regulatory 
authority, if any, is needed to implement and continue to 
implement such plans, including levels of funding and funding 


mechanisms. 


--The development of such plans shall not delay or halt 
consultations with the Secretary under the Endangered Species 
Act, water projects or project applications. 
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We would be pleased to have the opportunity to discuss 
specific language on these matters with the members of the 
Subcommittee and staff. 


With the inclusion of such provisions in the context of 
a@ two-year reauthorization, the Congress will send a clear and 
positive message to all of the various interests represented in 
the negotiations in Colorado and Platte River Basins. 
Participating federal and state agencies--particularly the Fish 
and Wildlife Service, and Bureau of Reclamation, which have 
played a constructive and central role--as well as environmental 
and water groups, will understand that the Congress will be 
watching our work, and considering our results in the context of 
the implementation of the Act nationally. This will support 
continued good faith efforts by all parties, and will demonstrate 
that the two policies of the Act that some see as necessarily in 
conflict--the protection of endangered species and the continued 
application of state water rights systems--may be pursued 
simultaneously in the national interest. 


Thank you again for the opportunity to be here this 
morning, Mr. Chairman. We hope that your Subcommittee will 
consider and incorporate these amendments to the Act which will 


in turn give us a further opportunity to report on our progress 
in the future. 
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The following was also submitted by Mr. John Fitzgerald, representing 

the Defenders of Wildlife, for the record of the hearing: 

-Comments on the Corps of Engineers‘ Final Environmental Impact 

Statement (EIS) for the Stacy Reservoir, submitted by the Sierra 

Club, the Defenders of Wildlife, the Humane Society, and the Environmental 
Defense Fund 


In addition, the following information submitted by Mr. Fitzgerald 

is in the Subcommittee files: 

-~Memorandum from Colonel Ginetti, District Engineer, Army Corps of 
Engineers, regarding the Stacy Dam Permit 

-~Memorandum from Sally Stefferud, Endangered Species Biologist, regarding 
a Stacy Dam Consultation Team meeting 

-~Comments on the Final EIS for the Stacy Dam Reservoir submitted 

by the Society for the Study of Amphibians and Reptiles 
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March 12, 1987 


Colonel A.J. Genetti, Jr. 

District Engineer 

U.S. Army Engineer District, Fort Worth 
P.O. Box 17300 

Fort Worth, Texas 76102-0300 


Dear Colonel Genetti: 


The following comments on the Corps of Engineers’ Final 
Environmental Impact Statement (EIS) for the Stacy Reservoir are 
submitted on behalf of the undersigned organizations. We 
strongly urge the Corps to deny the permits requested by the 
Colorado River Municipal Water District (CRMWD) under Section 
404 of the Clean Water Act (33 USC 1344) and Section 10 of the 
Rivers and Harbors Act of 1899 (33 USC 403). 


We also believe that the Corps’ granting of permits for the Stacy 
project will jeopardize the Concho water snake (Nerodia hartedt 
paucimaculata) even if the U.S. Fish and Wildlife Service's (FWS) 
proposed mitigation measures are implemented as outlined in 
Appendix H of the EIS. Further, we question the need for a 
project of this magnitude. The evidence suggests that there are 


alternative sources of water to Stacy, which would supply the 
region's future needs without destroying critical wildlife habitat. 


The following comments are divided into two sections. The first 
section analyzes Stacy's impact on the Concho water snake with 
particular attention to FWS's biological opinion contained in 
Appendix H of the final EIS. The second part of our comments 
focuses on other considerations addressed by the EIS, including 
water quality, recreation, population projections and alternative 
water sources. 


I. The Concho water snake. The evidence to date clearly shows 

that the Stacy project will jeopardize the Concho water snake. 

The discussion of the snake contained in the final EIS is entirely 
based on FWS's biological opinion contained in Appendix H, which 

is fatally flawed. The species’ current threatened status resulted 
from the previous construction of four other dams along the Concho 
and Colorado Rivers. According to FWS's final rule listing the 
Concho water sneke as a threatened species (Federal Register, 
September 3, 1986), Stacy will affect "48 percent of the proposed 
critical habitat and 76 percent of the individual snakes.” Ina 

May 5, 1986 Endangered Species Act, Section 7 Conference Report 

sent to the Corps by FWS, FWS determined that the proposed Stacy 
Reservoir would jeopardize the Concho water snake and adversely 
modify the species’ proposed critical habitat. The Conference 
Report specifically evaluated and rejected due to lack of biological 
data the mitigation measures now embraced by FWS and outlined in 
Appendix H. In his cover letter to the Corps, FWS Regional Director 
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Michael Spear stated that none of FWS's advisory recommendations 
would “accommodate the construction and operation of the Stacy 
Reservoir.” 


Since the issuance of the May conference report, there have been 

no new studies or biological information generated by FWS or 
anyone else with regard to the Concho water snake. However, one 
significant event concerning this species did take place in the 
summer of 1986, FWS Director Frank Dunkle met with members of 

the Texas Congressional delegation. This meeting was the 
culmination of a long-term lobbying effort by CRMWD General Manager 
Owen Ivie begun with ea March 21, 1983 letter to Senator Lloyd 
Bentsen, to prevent protection of the species and allow Stacy's 
construction to proceed irregardless of the Endangered Species Act. 
FWS Director Dunkle ordered his FWS subordinates to find a way 

to reverse their earlier evaluation of Stacy's effects on the 
Concho water snate (see attached August 27, 1986 Minutes of the 
Meeting of the Concho Water Snake/Stacy Dam and 

Reservoir Section 7 Consultation Team, page 1 and July 18, 1986 
Memorandum for Record on Trip to Big Spring, Texas-Stacy Dam Permit 
from Colonel A.J. Genetti, Jr.) As a result, FWS issued its > 
December 19, 1986 biological opinion reproduced in Appendix Hjof 
the EIS. The biological opinion is a complete reversal of FWS‘s 
earlier determination that there are no mitigating measures that 
would allow both construction of Stacy dam and survival of the 
Concho water snake. 


The reversal in the biological opinion is the result of political 
manipulation rather than new scientific data. The mitigation measures 
proposed in the biological opinion are little more than a series of 
educated guesses backed by an inadequate ecological database. FWS 

and the Corps lack accurate data on the Concho water snake's 
reproductive potential, age at maturity, growth rates, survivorship, 
food availability and hibernation sites. Without such information, 
the proposed experimental mitigation measures have little chance 

of success. 


On page H-10 of the biological opinion (Appendix H, EIS), FWS cites 
as “new” data, its Physical Habitat Simulation (PHABSIM) prograa 
based on Instream Flow Incremental Methodology (IFIM) analysis of 
the Concho water snake's habitat. The IFIM/PHABSIM does not 
represent new biological data. This computer modeling was based 
entirely on existing assumptions and data on the habitat 
requirements for the species, which FWS has already acknowledged 
in their Conference Report are inadequate. These studies are 
basically meaningless since basic biological fects about the 
Concho water snake are unknown. The IFIM/PHABSIM appears to have 
been developed to provide the illusion that new biological 
information on the snake exists. The IFIM method has previously 
only been used for fish existing in cold mountain streaas. 
Consequently, its application to a snake species endemic to a 

low gradient warm water river is highly experimental and the 
resulting conclusions are likely to be inaccurate. 
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FWS's biological opinion also misuses the Viability and Risk Analyses, 
which like the PHABSIM/IFIM are seriously flawed to begin with due 

to the lack of data available on the Concho water snake. For example, ~ 
on page H-11 of the biological opinion, FWS states that construction 
of the Stacy Dam "will lead to the loss of Concho water snakes in ~ *- 
the Colorado River but not in the Concho River...(emphasis added). 
This statement is incorrect. The Viability Analysis for the 

Concho water snake (November 1, 1986, Michael Soule and Michael 

E. Gilpin, prepared for FWS) states on pp. 15-16 that metapopulation 
modeling results “predict eradication of all snakes in the 

Colorado River following construction of the Stacy Dam. In addition, 
they predict ea 20 percent reduction in the size of the Lower Concho 
population, even in the absence of catastrophes and unusual 

climatic events. hese results ignore the possibility of catastrophes 
(emphasis added).” The chance of catastrophic extinction adds a 
further risk. Based on discussions with independent herpetologists, 
we believe the model would show an even greater risk of extinction 

if the authors had not relied on a number of basic assumptions 
concerning the Concho water snake's life history that are 

wistaken. The biological opinion also suggests on page H-11 that 
alternatives such as creation of habitat and artificial dispefsal 

of genetic materials "will reduce or even eliminate” the risktof 
catastrophic extinction. FWS exaggerates the viability analysis 

on two counts. First, the viability analysis reaches no such 
sweeping conclusion (p. 17, Soule and Gilpin). It states that 

“che success of such interventions might enhance the viability 

of the snake above its current (pre-dam) status.” Secondly, 

FWS assumes that the proposed interventions will actually succeed, 
which is highly unlikely according to herpetologists that we 

have consulted, because so much basic biological data on the 

Concho water snake is lacking. The authors of the viability 

analysis themselves state that more biological data is required 

to accurately estimate the success of such measures. 


On pages H-11-12 of the biological opinion, FWS lists the assumptions 
upon which its "reasonable and prudent alternatives” are based. 
The fourth assumption, “long-tera committments to best management 
practices will be maintained by all parties", its based on the 
faulty belief that CRMWD will cooperate in carrying out all the 
proposed mitigation measures. We have little confidence that 
CRMWD will make a good faith effort to prevent extinction of the 
Concho water snake and aid recovery of the species. CRMWD has 
carried owt @ systematic campaign to exempt the Stacy project 
from the requirements of the Endangered Species Act. An 
illustration of typical CRMWD operating procedures is contained 
in Appendix G of the EIS. CRMWD's habitat mitigation offer is 
minimal and designed to save CRMWD money rather than enhance 
wildlife habitat. 


Weither the Corpa nor FWS have the resources to provide adequate 
oversight of CRMWD. Placing the fate of the species in the 

hands of developers who have sctively sought its destruction would 
be a complete abdication of the Corps’ responsibilities under the 


Endangered Speciea Act. Any cooperative agreement signed by FWS 
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and CRMWD would for all practical purposes be unenforceable. 
{ : 


Proposed Reasonable and Prudent Alternatives (Unless noted, 
all page numbers in the following section refer to the FWS 


biological opinion contained in Appendix H of the EIS.) 


1. Monitoring (pp. H-12-13). CRMWD will be responsible for 
monitoring the Concho water snake and its habitat to determine 

if the mitigation measures are successful. CRMWD cannot be 
expected to provide unbiased data on the status of the species. 
CRMWD has a finsncieal interest in Stacy's construction. Therefore, 
it is naive to expect that CRMWD would indicate to FWS and the 
Corps thet the alternatives” ere not working. oT -o 7. 


2. Studies (pp. H-13-14). FWS admits on p. H-13 that it lacks 
the most basic biological information for the Concho water snake. 
FWS's non-solution to this dilemma is to propose studying the 
species while the Stacy project is constructed. If these studies 
show that the mitigation measures are not working, it is unlikely 
that construction will be halted. Once Stacy is in place, it 
will be impossible to reverse any damage done to the Concho -; 
water snake and its habitat. These studies will largely be 4 
carried out by CRMWD, therefore any results are likely to be biased. 
This alternative was proposed by CRMWD prior to the May 5, 1986 
FWS-Corps Conference Report. FWS stated in the conference report 

on page 5 that “this alternative was determined to be infeasible, 
because if the study determined the snake and reservoir could not 
co-exist, there would already be irreversible damage to the 

snake's habitat ss a result of construction activities.” 


The full-time biologist to be hired by CRMWD (p. H-24) to monitor 
the snake's status will, in all likelihood, merely be 

chronicling the species’ extinction. Studying the species while 
Stacy is built does not represent an adequate snd certainly not 
a “prudent” mitigation measure. To be useful, studies should 

be carried out prior to construction. Further, since the 
proposed biologist will be paid and employed by CRMWD, his/her 
findings are likely to coincide with the developer's needs rather 
then those of the Concho water snake. 


3. Creation of Artificial Habitat (pp. H-14-21). FWS lacks 
sufficient biological information to successfully create new 
habitat. Under the Endangered Species Act, the Corps and FWS 

are required to protect the species’ proposed critical habitat 
where it is an established fact that the Concho water snake can 
survive. FWS's reasons for previously rejecting this alternative 
in their May 5, 1986 conference report (p. 5) are still valid: 


We considered the possibility of creating and 
improving habitat for the Concho water snake 
through creation of riffles, development of 
rocky shoreline areas on reservoirs, provision 
of specified stream flow release regines, 


removal of silt snd vegetation from the channel, 
‘and construction of srtificial channels, as in 
alternatives 1 through 3 and 5 above. However, 
we determined that these alternatives are not 
viable because detsiled knowledge of the age- 
specific habitat requirements of the Concho 

water snake does not presently exist. Such 
information would require several years of 
extensive and intensive field and laboratory 
study to obtain. Habitat requirements and 

limits for all age classes would be needed 

along with seasonal variations, as well as 

any spacialized habitat needs such as for 

mating, bith, etc. Limiting factors would 

have to be determined. Although riffles 

appear to be s limiting factor in some places, 
other areas which have apparently suitable 
-riffles avsilable are not used by the snakes. 

In those areas, other fsctors limit the survival 
of the snake. Past experience with other t 
species has shown that without such detailed , 
information, the probability that created habitat 
would actually support viable, reproducing 

Concho water snake populations is low. 


As stated previously, FWS has no new biological data to justify 
reversing their May 5, 1986 determination. 


The ill-conceived artificial habitat propossls will in no way 
compensate for the destruction of irreplaceable habitat crucial 
to the survival of the Concho water snake and numerous other 
species. Stacy Reservoir will submerge 32 miles of the Colorado 
River, 14 miles of the Concho River snd 17 miles of various 
creeks, inundating 240 acres of riverine habitat. Disruption 

of the exiating water regime could adversely affect river 
habitat as far as 100 miles downstrean. 


Much of FWS'a habitat creation plens are based on the assumption 
thet riffle zones are the primary factor limiting the number of 
Concho water snakes. FWS does not have sufficient biological 
data to reech this conclusion. Other habitat features such as 
beaking areas, hibernation sites, foraging areas and adequate 
water quality may be missing from the proposed artificial habitat 
areas. Without information on these and other ecological factors 
FWS could create an infinate number of riffle zones and the 
species could still become extinct. FWS has done no studies to 
determine if these measures sre technically feasible and possible 
to maintain in “real vorld” situstions. 


Another issue with regsrd to habitst creation that is not 
addressed by the Corps’ EIS is the need for further 404 permits 
for each proposed habitat modification. The creation of riffle 
zones will require extensive dredging and filling. Such 
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mitigation measures could affect other speciea, habitat downstreas 
and water quality. The Corps cannot issue additional 404 permits 
for these activities based on the Stacy Reservoir EIS. Each 
habitat modification would require separate analysis. The Corps 
needs to address the issue of additional 404 permits. 


4. Relocation of snakes (p. H-17 and p. H-24). Moving snakes 

to new locations is even riskier than attempting to create new 
habitat. The net result could be the needless destruction of 

the few remaining Concho water anakes. The May 5, 1986 FWS 
conference report, in rejecting the capture and transfer of 

snakes to new locations, stated thet: "Transfer of any species 
outside of its historic range is contrary to FWS policy for 
biological and management reasons” (p. 5 of the Conference Report.) 


5. Wew reservoir habitat (p. H-21). The most absurd proposal in 
the biological opinion is the creation of habitat along the 
shores of the Stacy Reservoir. This proposal is presised on 

the ability of the Brazos water snake (Nerodia harteri harteri) 
to live in impounded waters. However, the Brazos water snake is 
@ seperate subspecies of the Harter's vater snake (Werodia 
harteri), which is not threatened by the Stacy Reservoir. The 
Concho water snake (Nerodia harteri paucimaculata), the subsgecies 
of the Harter's water snake, which is threatened by the Stacy 
project has never been found in a reservoir. The "Risk Analysis 
for the Concho Water Snake” prepared by Michael Soule for FWS 
(October 17, 1986) states on page 14 in its “Conclusions and 
Recommendations” section: “Based on the experts’ opinions, 

the construction of artificial habitat in the reservoir is not 
only unlikely to succeed, but it will not address one of the 

most serious issues raised by the existence of Stacy daa, 

namely the fragmentation of the population.” The Risk Analysis 
gave creation of reservoir habitat only a 15 percent chance of 
success. 


6. Incidental take (pp. H-25-26). FWS proposes that one CRMWD 
employee attempt to catch snakes during the construction and filling 
of the reservoir. The biological opinion gives no clue as to how 
this employee will have the knowledge to be in the right place 

to prevent substantial loss of individual snakes. We believe 

the Stacy Dee will result in substantial killing of snakes in 
violation of the Endangered Species Act. In order for the Corps 

to avoid a violation of the Endangered Species Act, the incidental 
taking statement of the biological opinion must specify the 

impact of the incidental taking on the species (see Section 
7(bd)(4)(B) of the Endangered Species Act). Neither the 

incidental taking statement in the biological opinion nor the EIS 
specify such impsct. Appendix H only notes the problem. The 

lack of scientifically valid data prevents the biological opinion 
from specifying the impact, limiting the impact or setting forth 
useful conditions for preventing incidentsl take. The EIS therefore 
falls short of the Corps’ obligation to describe the short- and long- 
term impact on the Concho water snake of the Stacy daa. 
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Conclusion. The FWS's bioldgical opinion is little more than a 
Creative writing exercise dictated by political expediency rather 
than good science. The proposed "mitigation measures” are highly 
experimental and will not aid recovery of the species. Several 
of these measures, particularly translocation of snakes and 
construction associated with creation of artificiel habitat, are 
likely to result in the taking (i.e. killing) of individual 
snekes and thus may pose an additional threat to the species’ 
long-tera survivel. 


We believe that the FWS biological opinion fails to meet the 
requirements of Section 7 of the Endangered Species Act. A 
decision by the Corps to grant a permit for the completion of 

the project based on this biological opinion would be a 
violation of the Corps’ independent duties under Section 7(a)(1), 
7(a)(2) and 7(b)(4) of the Endangered Species Act to conserve 
and enhance the recovery of threatened species. 


II. Other BIS Issues. The areas of the Colorado and Concho Rivers 
to be flooded have significant scenic, recreational, fish, wildlife, 
historic and cultural resource value. Texas does not need another 
19,000 acres of reservoir at the expense of losing one of the 
finest sections of free-flowing river left in the State. i 


The EIS fails to adequately consider the alternative sources of 
water available in the region particularly in the area of cost 
estimation. Secondly, the EIS is deficient in its analysis of 
the erea's water needs. A decade has passed since Stacy was 
first proposed yet the Corps has done little snalysis of how the 
area's municipal and industrial water needs have changed in the 
ensuing years. 


While ensuring adequate water needs for West Texas is a reasonable 
goal, artificially creating a demand for water is not. We 
sympathize with area residents’ concerns but we also believe that 
CRMWD has carried out a systematic public relations campaign 
designed to frighten West Texans into supporting a water project 
that does not serve their best interests. CRMWD has consistently 
made inflsmmatory, exaggerated statements such as, “without 
adequate vater, that area (West Texas} is doomed to almost 
literally die of thirst” (p. 112, EIS). Such irresponsible 
propaganda hes prevented a rational discussion of the pros and 
cons of Stacy Reservoir even by the Corps. 


A. The Region's Water Needs. The need for the Stacy project is 
based on 1977 projections by the Texas Water Development Board 

and the 1984 Texas Department of Water Resources’ report, Water 
for Texas. These reports, particularly the 1977 projections, 

fail to take into account the radical changes in the West Texas 
economy causad by the recent collapse of the oil and gas industry. 
According to newspaper reports from the region, a population 
exodus has been tsking place es workers leave to seek employment 
elsewhere. This development should be a significant consideration 
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in determining the need for Stacy and estimating future water 
requirements for West Texas. Yet the Corps devotes only two 
sentences of the final EIS on page 34 to the slowdown of 


the oil and gas industry and the general economic decline in the 
region. ; 


Further on page 33, the EIS indicates that the population in 

the three counties surrounding the Stacy site have been declining 
“for the past 50 years." Falling population combined with the 
general economic decline in the region make the need for Stacy 
highly questionable. Certainly, a much smaller reservoir could 
adequately meet the future requirements of the ares. 


B. Alternative Water Sources. There are viable alternatives to 
Stacy that would supply better quality water without destroying 
irreplaceable wildlife habitat. A pipeline from the existing 
Lake Buchanan, for example would provide cheaper, cleaner vater 
with little impact on wildlife habitat. CRMWD's claim thet Stscy 
is the only water source available is absurd. The ability of 
CRMWD to obtain water rights for another reservoir location 
should not be the Corps’ concern in judging the merits of 

CRMWD's permit application. If there is a need for an altergative 
source of water to Stacy, obviously a political solution wil} be 
found. Indeed to date, CRMWD has demonstrated incredible ability 
to obtain political deals to its liking. The most notable 
exemple is the FWS biological opinion in Appendix H. Obtaining 

s new water rights permit to develop a water supply at a location 
other than Stacy is well within the capabilities of CRMWD. 


1. Mitigation Costs. The alternatives section of the EIS does 
not fairly compare Stacy with other alternative sources of water. 
For example, Table IV-3 on page 13, in estimating the costs of 
the various slternatives does not include any habitst or culturel 
resources mitigation costs, which will be substantial for Stacy. 


The EIS's failure to estimate the costs of cultural mitigation is 
particularly deficient since Appendix D contains extensive 
documentation of the significant archaeological sites located at 
the Stacy site. Additionally, ea memorandum of agreement between 
CRMWD and the Corps has been agreed upon snd is also included in 
Appendix D, Attachment 1 (pp. D-51-58). 


The total habitat compensation requirement listed on page 13 for 
Stacy includes only 115 acres for riparian habitat loss mitigation. 
This number appears to be far too low considering that the sections 
of river, which will be affected by Stacy are considered to be of 
such quality that they were proposed for inclusion in the proposed 
National Rivers Inventory and are recognized as eligible for 
consideration for inclusion in the proposed State Wild and Scenic 
Rivers System (p. 19, EIS). Table IV-3's Total Compensation 
Requirement Category also appears to be incorrect compared to 

page 54 of the EIS (Mitigation of Adverse Impacts) which states 
thet FWS recommends 197 acres of riparian and 8,226 acres of 
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rangeland. However, in the draft EIS (p. 63) the FWS report 
called for 3,735 acres of riparian mitigstion. The only reason 
that we can discern for this radical drop in the riparisn acreage 
figure from the draft to the final EIS is the possibility that 
there is so little riparian acreage left in West Texas that FWS 
was forced to offer a substitution of upland acreage in lieu of 
non-existent riparian habitat. If this is true than Stacy's 
impact is even more serious since an entire category of wildlife 
habitat will be largely eliminated in the region. The issue of 
habitat mitigation needs to be corrected and clarified by the Corps. 


2. Water treatment costs. Another significant consideration omitted 
from the Corps’ comparison of Stacy and the alternatives is the 

cost of water treatment. Water quatity for Stacy will be extremely 
poor (pp. 37-38, Appendix B, EIS). Stacy water is expected to be 
only slightly better then that of the existing E.V. Spence 

Reservoir, where water quality is extromely bad due to chlorides, 
sulfites and totel diasolved solids. While Table 8, Appendix B 

on p. B-22 clearly shows that Stacy's water quality would be 

much worse than the majority of the alternatives, no information 

is provided on water treatment costs. Obviously, treatment i 


needed before consumers can drink the water. i 


3. Nitrates. <A second significant water treatment cost issue is 
the expense of sealing off potential nitrate springs at the Stacy 
site (pp. 37-38, p. B-16, EIS). The EIS states that nitrate 

levels of water samples taken at the site were “above the State 
drinking water standard of 10 mg/l and could be potentially 

harmful to infants under 3 months of age” (p. 37, EIS). If Stacy 
Reservoir ultimately has high nitrate concentrstions, the costs 

of correcting the problem would significantly add to Stacy's 
overall water treatment costs since groundwater-fed tributaries 
which are high in nitrates would have to be impounded and isolated. 
Excess nitrate levels would not be a problem at alternate reservoir 
sites (p. B-23, EIS). 


The omission of these significant cost factors is misleading to 
West Texas consumers and prevents them from making informed 
choices about their future water needs. Stacy Dam will certainly 
add to CRMWD's profits but the proposed project will not 
necessarily provide their customers with a cost effective source 
of good quality drinking wster. 


C. Recreation (p. 35, EIS). In considering recreational values, 
the EIS has underestimated the recreational worth of riparian 
and wildlife habitst in comparison to that of reservoirs. The 
gain of a few boat launch ramps and picnic tables does not 
compensate for the destruction of a river and should not be 
considered a net benefit of Stacy. 


Conclusion. The Corps' final EIS for the Stacy Reservoir is 
extremely biased towards CRMWD et the expense of both the best 
interests of West Texas water consumers and wildlife particularly 
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the threatened Concho water snake. The time frame for issuing 
the permit has obviously been designed to ensure that CRMWD‘s 

May 14, 1987 state water permit deadline is met rather than 
adequately resolving issues such as the impsct of Stacy Reservoir 
on the Concho water snake or performing sufficient analysis of 
alternative water supply sources. 


Pert 1501, Section 1501.2(c) of the Council of Environmental 

Quality Regulations on Implementing National Environsental Policy 
Act (NEPA) Procedures (40 CFR 1500-1508; 43 FR 55990) states that 
agencies shall “study, develop and describe appropriate alternatives 
to be recommended courses of action in any proposal which involves 
unresolved conflicts concerning alternative uses of available 
resources as provided by Section 102(2)(E) of the Act.” The 

Corps has failed in the EIS to adequately develop appropriate 

water supply alternatives. As a result, the public cannot make 

an informed decision on the relative merits of Stacy versus 

other potential sources of water. The requirements of the state 
water permit do not supersede NEPA requirements. The EIS misleads 
the public by inferring that Stacy is the only viable source of 
water for West Texas when in actuality, there are alternative 

water supply sources that are more cost-effective, less controversial 
and would supply better quality drinking water. 6 


All evidence to date indicates that the Stacy Reservoir will 
jeopardize the Concho water snake. The Corps cannot hide behind 
the scientifically inadequate, politically motivated FWS biological 
opinion contained in Appendix H of the finel EIS. The Corps has 
an independent duty to address the many unresolved questions about 
Stacy's impact on the Concho water snake or ask FWS to resolve 
these questions. We believe that if a permit for Stacy is 

issued based on the present EIS, the Corps will be in violation 

of the Endangered Species Act, which requires government agencies 
to avoid jeopardizing species and to work to conserve and aid 

the recovery of threatened species such as the Concho water snake. 
We strongly urge the Corps of Engineers to deny CRMWD‘s request 
for 404/10 permits for Stacy Reservoir. 


Sincerely, 


es OL. ke LKB LA 
Teresa Callahan John Fitzg d 


Sierra Club Wildlife and Defenders of Wildlife 
Endangered Species Committee 


€ 


ayes Michael Bean 
mane Society of the U.S. Environmental Defense Fund 


cc: Frank Dunkle, Director, U.S. Fish and Wildlife Service 
Michael Spear, Regional Director, FWS-Albuquerque 
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Testimony of 


James E. Douglas Jr. 
Acting Deputy Assistant Administrator 


National Marine Pisheries Service 
National Oceanic and Atmosperhic Adminitration 
U.S. Department of Commerce 

Before 
Subcommittee on Fisheries and Wildlife 
Conservation and Environment 
Committee on Merchant Marine and Fisheries 
House of Representatives 


March 17, 1986 


Mr. Chairman, and Members of the Subcommittee: 

I am James E. Douglas, Jr., Acting Deputy Assistant 
Administrator for Fisheries, National Oceanic and Atmospheric 
Administration (NOAA), and I am pleased to be here to present 
some of the history of our endeavors to protect endangered 


and threatened sea turtles. 
INTRODUCTION 


Five species of sea turtles occur in the waters of the 
southeast United States: the loggerhead, Kemp's ridley, green, 
leatherback, and hawksbill. These species were listed under 


the Endangered Species Act in 1970 and in 1978. 


Incidental Capture Estimates 


Based on observer data, NOAA estimates the total annual 


incidental catch of sea turtles by the offshore shrimp fleet 


in the southeast Ynited States (North Carolina through Texas) 


to be 47,681 turtles, 11,427 of which drown (Henwood and 


Stuntz, 1986). These estimates are derived from a total of 


27,578 hours of observer effort aboard commercial shrimp 


vessels and are from three sources: 


(1) 


(2) 


(3) 


The sea turtle incidental catch and mortality project 
(1979-1981), which included 10,905 hours (standardized 

to 100 ft net hours) of observer effort aboard commercial 
trawlers in the U.S. Gulf of Mexico and U.S. South 


Atlantic. A total of 318 turtles were captured. 


The excluder trawl project (1978-1980) in which a total 
of 14,056 observed towing hours (standardized to 100 ft 


net hours) resulted in the capture of 563 turtles. 


The Gulf of Mexico shrimp fleet discard project (1973- 
1978) in which a total of 2,617 observed towing hours 
(standardized to 100 ft net hours) resulted in the 


capture of 3 sea turtles. 


Observer coverage for the above projects was in offshore 


waters, that is seaward of the baseline from which the 


territorial sea is measure. 


These observer data show that of the sea turtles caught 


in shrimp trawls in the South Atlantic 21 percent die, and in 


the Gulf of Mexico 29 percent die. In the Gulf of Mexico 


there 


is a variation in the mortality of incidentally caught 
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sea turtles, for the eastern Gulf the value is 34 percent, 
the central Gulf 22 percent and for the western Gulf 38 


percent. 


We estimate that 9,874 loggerheads are killed annually 
by offshore shrimp vessels (Henwood and Stuntz). Of these, 
6,745, or 68 percent are from the South Atlantic (North 
Carolina to and including the Florida east coast) and 3,129 
or 32 percent, are from the Gulf of Mexico. The loggerhead, 
which is a threatened species, represents approximately 90 


percent of the total incidental take. 


The estimated number of Kemp's ridley sea turtles killed 
each year by shrimp trawling is 767 turtles (Henwood and 
Stuntz, 1985), of which 266, or 35 percent, are from the U.S. 
South Atlantic and 501, or 65 percent, are from the U.S. Gulf 
of Mexico. In the western Gulf (Texas) we estimate that 249 
(32 percent) Kemp's ridley die in shrimp nets each year. 
Kemp's ridleys account for approximately 6 percent of the 
total incidental take. It is the most critically endangered 
species. Its nesting numbers have dwindled from an 2stimated 
40,000 in one day in 1947 to an annual estimate of 572 in 


1986 (dyles, 1986). 


The green turtle, endangered in Florida and threatened 
elsewhere, is more of a tropical species and thus not 


encountered so frequently by shrimpers. Each year an 
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estimated 229 green sea turtles are killed in shrimp nets 
(Henwood and Stuntz, 1986). Of these 104 (45 percent) are 
from the South Atlantic, mainly Florida, and 125 (55 Percent) 
are from the Gulf of Mexico. Unlike the lodgerhead and 
Kemp's ridley turtles, green turtles are vulnerable to 
trawlers only during short phases of theirc life cycle when 
they exhibit omnivorous feeding habits; and during nesting 
seasons when they may be captured off their nesting beaches. 
The remainder of their lives are spent on seagrass pastures 


where little or no shrimp trawling occurs. 


The leatherback and hawksbill sea turtles are species 
that occasionally are caught in shrimp trawls. The estimated 
annual catch and mortality is relatively small compared to 


other species. 


The NOAA incidental take data is the best scientific 
information available for the southeast U.S. However, 
additional cooperative projects to determine incidental 
catch levels by shrimpers have been conducted by NOAA, 
States, and by private researchers. An overview of the sea 
turtle incidental catch problem is provided in the 1984 U.S. 
Recovery Plan for Marine Turtles (Hopkins and Richardson, 


1984). 


Cox and Mauerman (1976), based on interview data From 66 
Texas shrimpers, concluded that in 14,200 fishing days 230 
sea turtles were captured for an average of 3.48 turtles 


per vessel. The mortality rate was estimated at 16 percent. 


Jlrich (1978, 1979), conducted a study of annual sea 
turtle catch and mortality by shrimpers in South Carolina. 
He estimated the catches were 4,505 in 1976 and 3,191 in 
1977, and mortalities were 820 (18 percent) in 1976 and 


1,382 (43 percent) in 1977. 


Hillstead and others (1978) conducted studies in Georgia 
to determine incidental catch and mortality levels. They 
estimated that 30.7 turtles were captured by each vessel 
each year. Based on interview data the reported mortality 
rate was estimated to be 7.9 percent. However, onboard 


observations revealed a mortaltiy estimate of 15 percent. 


In a 1984 survey by Fuller (1984), 80 percent of Louisiana 
shrimpers interviewed indicated that sea turtles were being 
caught in northern Gulf waters. The majority of these captures 
were said to occur in waters of 15 feet or less. The species 


Captured that could be reliably identified was tie Kemp's ridley. 


Othec cooperative projects to determine incidental catch 
levels by shrimpers have been conducted more recently. A 
cooperative sea turtle tagging project in seorgia and north 
Florida accounted for sea turtle captures of 40 in 1984 
(Kontos, 1984) and 84 in 1985 (Kontos, 1985) by 12 vessel 


captains. 


Stranding Data 


Some sea turtles that die in the marine waters of the 


United States wash into shore and are found stranded in 


coastal areas. Because of the protected status of the 
species, a need to collect information about the species, 
and interest from the public, NOAA in cooperation with the 
states, established a volunteer network in 1979 to patrol 
coastal U.S. beaches and document and report sea turtle 


strandings. 


Often it is impossible to determine the cause of death 
of a stranded turtle. Not all of the sea turtles that 
Strand can be attributed to shrimp trawling. However, 
there often is a correlation between the level of strandings 
and major shrimping effort. This correlation has been 
documented by scientists and Sea Turtle Stranding and 
Salvage Network personnel from South Carolina to Florida, 
as well as Louisiana and Texas (Ulrich, 1978; Hillstead et 


al., 1978; Fuller, 1984). 


From January 1980 through December 1986, a total of 8,317 
macine turtles (excluding all headstarted sea turtles - eggs 
taken from turtles’ nests and raised in captivity at NMFS 
Galveston Laboratory for their first year) were reported as 
Stranded along the coastal areas of the southeast United 
States from North Carolina through Texas. Eighty-three 
percent of these stranded turtles (6,905) were loggerheads, 


7.2 percent (597) were Kemp's ridleys, 5.0 percent (415) were 


a 


green turtles, and the remaining 4.8 percent (400) were hawks- 
bills, leatherbacks and unidentified turtles combined. These 
percentages are similar to those reported for the incidental 


take in shrimp nets. 


For all species combined, 78.3 percent (6,512) of all 
reported strandings occurred along the U.S. South Atlantic 
coast from North Carolina through Florida, and 21.7 percent 


(1,805) occurred along the Gulf states. 


For loggerheads, 85.1 percent (5,874) of all reported 
stcandings are from the South Atlantic and 14.9 percent 
(1,031) are From the Gulf of Mexico. In contrast, 18.8 
"percent (112) of all reported Kemp's ridley strandings are 
from the South Atlantic and 81.2 percent (485) are from the 
Gulf of Mexico. This pattern is consistent with the distri- 
bution of the observer based estimates of the incidental 
take of Kemp's cidleys. Kemp's ridley strandings in Texas 
account for 59.3 percent of all reported ridley strandings. 
Reported strandings of Kemp's ridleys in Louisiana account 
for 17.8 percent of the U.S. total. However, beach covecage 
effort in Louisiana prior to 1986 was poor. For 1986, 92 
Kemp's Ridleys were reported stranded in Louisiana. This 
compares to a total of 14 Kemp's ridley reported between 


1930 and 1985. 


For green turtles, 69.2 percent (287) of all reported 


Strandings were from the J.S. Soutn Atlantic and 30.8 
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percent (128) were from the U.S. Gulf of Mexico. Of the 
U.S. South Atlantic strandings, 88.2 percent (253) were 


from the east coast of Plorida. 


These strandings data tend to corroborate the data from 
direct observations, and together they indicate that shrimp 


trawling is a significant source of sea turtle mortality. 
Gear Research 


In 1978 NOAA initiated a research program to develop gear 
that would reduce the mortality of sea turtles associated 
with shrimp trawling. Other project goals were to prevent 
significant shrimp loss and to minimize the economic impacts 


on shrimp fishermen. 


The earliest solution, called an excluder panel, was a 
barrier fitted across the mouth of the trawl. The panel was 
made of large webbing that would prevent sea turtles from 
entering the net but would allow shrimp through the meshes 
Or openings. The best configuration reduced the catch of 
sea turtles by 75 percent but also reduced the shrimp catch 
by 15 to 30 percent. This was not an acceptable solution 


and the excluder panel was abandoned. 


Another technique developed as part of this program was 
to ceduce the tow time. Analysis of incidental sea turtle 


capture data showed that there is a direct correlation 
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between the length of the tow and the number of comatose 

and dead sea turtles in the net. As tow time increases 
mortality increases. For 60 minute tows mortality averages 
5.4 percent percent, for 90 minute tows 11.4 percent, for 

150 minute tows 23.2 percent and for 240 minute tows 40.9 
percent. Although this seems to be a reasonable technique to 
reduce sea turtle mortality associated with shrimp trawling, 
tow times average about 150 minutes in the South Atlantic and 
240 minutes in the Gulf of Mexico. We do not believe that 
reducing tow times to 90 minutes is a econmically feasible 
fishing strategy. Additionally, any scheme based on tow time 


is difficult to enforce. 


Research on the NMFS Turtle Excluder Device, or TED, 
began in 1980. By 1981 we had developed this gear to the 
point where the incidental catch of sea turtles was reduced 
by 97 percent with insignificant loss of shrimp. Since the 
development of the prototype we have worked with Sea Grant, 
commerical shrimpers and others to refine the TED. The TED 
was reduced in size and made lighter and collapsible for 
safer and easier handling. A number of comments, suggestions 
and constructive criticisms were studied and tested. Those 
that worked were adopted. The Service did everything it could 
to make the TED so that it would work for shrimpers and not 


be a hazard or a problem for those who use it. 
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This gear has other benefits in addition to saving sea 
turtles. It releases debris and unwanted by-catch such as 
sharks, rays, jellyballs and horseshoe crabs. Pinfish 
sepacators can be installed to release finfish--up to 78 


percent during the day and up to 53 percent at night. 


Other parties were also working on excluder devices in 
the 70's and early 80's. In addition to the TED developed 
by NOAA, others have been developed in Georgia, Texas, and 
Louisiana. These seem to be as effective, and are less 
costly, and perhaps easier to handle than the NMFS prototype. 
NOAA commends these efforts and is pleased that shrimpers 


have a choice of TEDs from which to select. 


voluntary TED Program 


NOAA began a formal program in 1983 to encourage shrimp 
fishecmen to use the TED voluntarily. Through this program 
we had TEDs built and delivered to shrimpers who agreed to 
use them in commercial shrimp trawling operations. NOAA 
gear experts worked with these shrimpers to properly install 
and use TEDs. We worked with Sea Grant and industry groups 
to transfer this technology. The Southeastern Fisheries 
Association, Texas Shrimp Association and the Bryan County 
Pisheries Cooperative were helpful in the early stages. 
Several environmental organizations, including the Center 
for Environmental Education, Greenpeace, the Environmental 
Defense Fund and Monitor International, provided assistance 


during this program. 
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An industry advisory group was formed to assist the 
industry in adopting the new gear. This group was co-chaired 
by an industry member and a member representing a conser- 
vation group. They worked long and hard on this issue. 
Despite all this effort the voluntary program was not 
successful. Only 300-400 of an estimated 17,200 shrimp 


trawlers are using TEDs. 


Proposed Regulations 


Because of the failure of the voluntary program, the 
Director of our Southeast Region began to develop a 
regulation that would reduce the number of sea turtles 
killed incidental to shrimp trawling. Last August, Under 
Secretary Calio met with representatives from the shrimp 
industry and environmental community to discuss this draft 
proposal. During this meeting representatives of both 
groups expressed concern over the proposal and indicated a 
willingness to work together to develop a solution to the 


problem. 


Under Secretary Calio invited the shrimp industry and 
environmental community to select participants for a group 
that would negotiate a mutually agreeable solution. The 
Center for Environmental Education, the Environmental 
Defense Fund, the Fund for Animals, Greenpeace, Monitor 
International, the Bryan County (Georgia) Fisheries 


Cooperative, the Concerned Shrimpers of Louisiana, the 


-12- 

Louisiana Shrimp Association, the Southeastern Fisheries 
Association, the South Carolina Shrimpers Association and 
the Texas Shrimp Association were represented on the nego- 


tiating group. 


On August 22, 1986, the Center for Environmental 
Education, under the citizen suit provisions of the 
Endangered Species Act, wrote Secretary Baldrige alleging 
that NOAA and NMFS dake violating both the Endangered 
Species Act and the Magnuson Fishery Conservation and 
Management Act because they were not exercising their 
authorities to prevent the losses of sea turtles and fin- 
fishes. The Center indicated a willingness to work with 
the agencies to correct the alleged deficiencies without 


litigation, if€ possible. 


With the assistance of a professional mediator from 
Juneau, Alaska, open meetings were held in New Orleans, 
Louisiana (October), Jekyll Island, Georgia (November), 
Washington D.C. (November) and Houston, Texas (December). 
The negotiating team reached an agreement that all but one 
of the participants signed. The members recommended this 
agreement to NOAA as offering the best prospect for 
reducing the incidental catch and mortality of sea turtles 
associated with shrimp trawling while avoiding, to the 
yreatest extent possible, adverse economic effects to the 


shrimp industry. Therefore, on March 2, 1987, NOAA 
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issued a proposed rule that would implement the conditions 
of the mediated agreement. Since then, two of the industry 
organizations represented in the negotiating group which 
signed the agreement have stated that they no longer endorse 


the agreement. 


This rule provides for an orderly transition to increased 
TED use. The initial focus is on areas and times most 
critical for the conservation of sea turtles and later it 
will expand to other important areas and times. The proposed 


schedule is as follows: 


Season and Area Requirements 


Effective Season Area 
Date 
South Atlantic 
Offshore July 15, 1987 All year Cape Canaveral 
Area to 200 miles 
January, 1988 May through Northern Florida 
August to Ocracoke Inlet 


shore to 200 miles 


Inshore January 1, 1988 All year Cape Canaveral Area 
to N.C.-S.C. border 


Gulf of Mexico 


Offshore 
Eastern July 15, 1987 All year Southwestern Florida 
and Plorida Keys 
less than 10 fathoms 
Western July 15, 1987 March through Mobile Bay to Mexico 


November border, less than 190 
fathoms 


- 14 - 
Inshore 
Louisiana July 15, 1987 March through Breton and Chandeleur 
November Sounds 
Eastern July 15, 1988 All year Southwestern Florida 
Western July 15, 1988 March through Mobile Bay to Mexico 
November border 


For the purposes of the proposed rule, the following 
definitions apply: inshore means marine or tidal waters 
landward of the baseline from which the territorial sea of 
the United States is measured; and, offshore means seaward 


of the baseline. 


The July 15, 1987, starting date may be delayed to 
January 1, 1988, at the latest, in certain areas or for 
certain trawlers if NOAA determines that there are insuffi- 


cient TEDs available. 


On January 1, 1989, TED requirements will be extended 
to water depths up to 15 fathoms in the same offshore 
areas of the Gulf of Mexico. This will provide signifi- 
cant additional protection to the critically endangered 
Kemp's ridley sea turtle. TEDs will also be required in 
April and/or September 1989 north of Cape Canaveral to 
central North Carolina if NMFS has determined that there 
has been less than 80 percent total use of TEDs in these 


months during 1988. 
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Qualified TEDs 


Under the proposed rule, four TEDs, the NMFS, Cameron, 
Matagora and Georgia, are qualified devices., Illustrations 
of these TEDs are in the proposed rules. These four devices 


have been shown to have very high turtle exclusion rates. 


‘ 
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Trawl Efficiency Testing 


The rules provide a procedure for testing additional 
devices for qualification. All tests for turtle exclusion 
will be conducted under NOAA supervision. Normally these 
tests will be conducted off Cape Canaveral, Florida, using 


a scientific protocol developed by NOAA scientists. 


The negotiators wanted to encourage additional experimen- 
tation in hopes of providing even better and less costly 
TEDsS. The proposed rule provides the Director, Southeast 
Region, with the authority to allow TED efficiency experiments 
to be conducted by private parties. NOAA has a test protocol 
to aid in calculating shrimp retention and bycatch exclusion 


cates which the experimentor can use. 


Exemptions 


Shrimp trawlers using a single net with a headrope of 30 
feet or less, or using two nets, each with headrope lengths 
of 30 feet or less that are not connected to each other and 
are towed from opposite sides of the trawler, are exempt 
from TED requirements. A Single independent test net with 


a headrope of 20 feet or less also is exempt. 
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Shrimp trawlers fishing for royal red or rock shrimp are 
exempt from TED requirements provided that 90 percent of the 
shrimp aboard the trawler are either of those species. 

Those fisheries occur in very deep water, where sea turtles 


are carely encountered. 


Enforcement Policy 
The proposed rule notifies the public of the following 


interpretation and enforcement policy: 


a) shrimp fishermen who do not use TEDs in the areas and at 
the times required by the rules are in violation of the 
Endangered Species Act; and 

b) enforcement action will not be taken against shrimp fisher- 
men who comply with the rules, even if endangered sea turtles 


are taken. 


Economic Effects of the Proposal 


The economic effects of the proposed rule are discussed in 
detail in the Regulatory Impact Review. This document has 


been provided for the record. 


The annual costs for TEDsS will be between $3.7 and $7.4 
million foc the entire fleet, or $100 to $1,200 per trawler. 
This range is based on a two year life for TEDs, repair costs 


and spare TEDs. 


Based on available information we believe that there will 
be no significant shrimp loss. In fact, some tests on the 


Georgia and NMFS TEDs have shown an increased catch. 
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Changes in the amount of bycatch will have both positive 
and negative economic effect. On the positive side the 
undesirable bycatch such as sharks, jellyfish, and debris 
will be reduced resulting in a small positive benefit. 
However, in certain areas some of the bycatch, for example 
flounders and spiny lobster, are sold. Reduction in the 
catch of these species will result in an economic loss. Our 
estimate of the effect of reducing bycatch is an overall loss 
of revenue of between $220,000 and $350,000 per year for the 


entire industry. 


A final cost is associated with reporting requirements 
contained in the proposed regulations. For the first year 
we estimate the industry-wide cost to be $32,000 and 


thereafter $20,000 annually. 


The total of these costs is estimated to be between 
$4 and $8 million each year. Additionally, administration 
and enforcement of the program will cost an estimated 
$1.6 million each yeac for a combined total annual cost 


of between $5.6 and $9.6 million. 
Other Action 


The working group did not address in detail changes 
beyond 1989. The agreement states that if less than 80 
percent of Gulf-wide shrimp effort is with TED equipped 


nets, then additional requirements would be imposed to 


74-992 - 87 - 12 
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ensure at least 80 percent of the Gulf-wide effort is 
covered. However, this additional requirement would be 
waived if, by that date, Mexico has achieved comparable 


use of turtle excluder gear. 


The working group also recommended that conservation 
agreements be pursued with Mexico and other Caribbean 
nations. Such nations should be encouraged to require TEDs 
to be used by their shrimp fishermen in equivalent situations 
to that of the U.S. The working group also recommended 
that other nations be encouraged to adopt equivalent turtle 


conservation measures. 
Conclusion 


NOAA believes that the history of its actions to date 
are consistent with the best available data and in accordance 


with the provisions of the Endangered Species Act. 
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Mr. Chairman and Members of the Subcommittee: 


I am Ralph Rayburn, Executive Director of the Texas Shrimp 
Association (T.S.A.), a evade association for the shrimp harvesting 
industry in Texas. T.S.A. also represents firms that operate 
outaide the state. On behalf of this membership, I would like to 
thank the Subcommittee for allocating a portion of your agenda today 
to the critical issue of shrimp harvesting/sea turtle conflicts. In 
as much as this issue receives its power from the Endangered Species 


Act, it is most relevant to this meeting. 


While I am quite sure that the Subcommittee members are well 
attuned to the issue, I would like to shed some light on amy 
personal involvement. I have been employed by the Texas Shrimp 
Association for approximately nine and a half years. During that 
time period , at least nine years have been spent, to some degree, 
on the issue of sea turtle/shrimping conflicts. I have represented 
the shrimp industry at various forums, committees , and conferences 
where the issue has been addressed. In addition, I have worked with 
the National Marine Fisheries Service (NMFS) and the environmental 
community to try to develop a device that would successfully 
eliminate the incidental capturing of sea turtles during trawl 


operations. 
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Examples of efforts undertaken are (1) increasing the industry's 
awareness of the laws protecting sea turtlea; (2) providing 
information on the proper methods of sea turtle resuscitation; (3) 
establishing a conduit wherein the Association assisted NMFS in 
compensating innovators within the shriap industry who cooperated 
with NMFS in developing turtle excluding devices and (4) serving as 
a co-chairman of the ad hoc committee to encourage the voluntary use 


of the excluder devices on shrimp vessels. 


Approximately two years ago, it became clear that the environmental 
community was becoming frustrated with the progress being made in 
the voluntary approach to use of turtle excluder devices (T.E.D.s). 
As a result of those concerns expressed, in November 1985 the NMFS 
Southeast Regional Director challenged the shrimp industry to begin 
a concentrated effort to utilize the T.E.D. The Texas shrimp 
industry accepted this challenge. Delays in funding and securing 
equipment led to a slow start, but the program was basically on line 


by late spring 1986. 


Concurrent with this activity came rumors that NMFS was developing 
regulations to require the mandatory use of T.E.D.'s on _ board 
vessels. On 20 August 1986, shrimp industry representatives were 
called to Washington, D.C. by the N.O.A.A. Administrator . Dr. 
Calio announced that regulations were under consideration. During 


that meeting, which included representatives of the environmental 
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community as well, shrimp industry representatives expressed a great 
deal of concern on many issues such as the true impact upon sea 
turtles by their industry, the rejection of the voluntary T.E.D. 
approach for a mandatory approach without adequate evaluation of the 
new initiative and the absence of sound data on which to evaluate 


the biology, life history, and dynamics of sea turtle populations. 


Two days after the meeting with the N.O.A.A. Administrator, the 
Center for Environmental Education filed a notice of intent to sue 
with the Secretary of Commerce. On August 29, the N.O.A.A. 
Administrator invited members of the shrimp industry, environmental 
community and government to mediate the conflict which had 
developed. The principal associations representing shrimp interests 
in the Southeast accepted this invitation and embarked on a series 


of four meeting to mediate this conflict. 


Upon completion of the mediation session, all but one of the members 
of the mediation team signed the mediation report. The signatories 
signed with the qualifying statement that “We the undersigned have 
negotiated this agreement in good faith and agree to support its 
adoption and implementation.” Subsequent to the signing and release 
of the report, NOAA representatives have sought to bind all members 
of any association which had representatives on the mediation team 


who signed the report. 
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While I did not serve as a member of the mediation team, I attended 
all but one of the mediation sessions and was aware of the tough 
negotiations taking place. I gained the utmost respect for all 
members of the mediation team for the efforts they made during the 
process. I also felt encouraged by the prospect of future use of 
mediation in solving critical issues between interest groups within 


the fisheries arena. 


I have worked with the shrimp industry, environmental community and 
the government in the development of a T.E.D. -— a safe and 
economical T.E.D. which would still meet turtle protection 
standards. Some allegations have been made that currently available 
T.E.D.8 meet these requirements but they do not. T.E.D. testing has 
now moved to T.E.D. use under actual fishing conditions. There have 
been significant shrimp losses, injuries and even turtle 
mortalities. Many in the shrimp harvesting industry feel that 
because of the publicized failures of the “state of the art” T.E.D.s 
that by accepting the proposed regulations mandating T.E.D. use, 


they are signing the execution writ for their future. 


The public outcry expressed at industry meetings to date and the 
anticipated outcry at future public hearings on the _ proposed 
regulations is greater than ever experienced before in Gulf of 
Mexico fisheries. We believe this issue demands attention at the 


highest level because of the intensity of the interest expressed. I 
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believe that the shrimp industry is ready to deal with the issue of 


sea turtles within their area of operations. However, they cannot 


accept the burden which would be placed on them by implementation of 


the 2 March proposed rule. 


During its meeting on 7 March, the Texas Shrimp Association Board of 


Directors expressed their willingness to cooperate in the following 


areas: 


Establishment of a captive breeding facility for Kemp's ridleys. 


Expansion of the headstarting program for Kemp's ridleys. 


Establishment of a holistic research effort on Kemp's ridleys. 


Support of gear research and development -- resulting in a 
trawl adaptation both acceptable to the shrimp industry and 
meeting the objective of 97% exclusion of sea turtles under 


certifiable test conditions. 


Active cooperation to establish a regime for economic sanctions 
against those countries not meeting internationally recognized 


standards for the protection of endangered sea turtles. 
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Regarding item 5 listed above, we suggest the following language for 


an amendment to the Endangered Species Act: 


“The Secretary of Commerce, within one year of imposing any 
regulation on the commercial shrimp fishery of the U.S. to 
reduce the incidental taking of endangered or threatened 
species, shall determine whether (1) the commercial shrimping 
activities of any nation from which shrimp or products made 
from shrimp are exported to the United States may result in the 
incidental taking of such species and (2) such nation has 
imposed comparable requirements on its shrimp fishery to reduce 
the incidental taking of such species. For purposes of making 
determination (2) above, the Secretary shall insist upon 
reliable, verified evidence that the requirements imposed by 
any such foreign nation on its shrimp fishery are being carried 
out. If the Secretary of Commerce determines that the 
commercial shrimping activities of any nation from which shriap 
or products made from shrimp are exported to the United States 
may result in the incidental taking of threatened or endangered 
species and that such nation has not imposed requirements on 
its shrimp fishery, comparable to those imposed on the shriap 
fishery of the United States, to reduce the incidental taking 
of such species, the Secretary of the Treasury shall ban the 
importation of shrimp or products from shrimp from such 


country.” 
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This amendment is similar to the 1984 amendment to the Marine Mammal 


Protection Act regarding the U.S. tuna/porpoise conflict. 


The T.S.A. Board of Directors believes that these positive actions 
will secure the survival of sea turtles without impairing the 
survival of the Gulf shrimp industry. Furthermore, the T.S.A. Board 
believes that the current proposed rules are unworkable, ineffective 
and unenforceable in protecting sea turtles or maintaining an 


economically viable shrimp industry. 


The T.S.A. Board of Directors hopes that this Subcommittee will 
monitor the responses during the public comment period on the 
proposed rules and, at some later date, consider holding a 
comprehensive oversight hearing on this issue. I may not have 
covered all the points necessary in evaluating T.E.D. use and the 
proposed regulations because there was not adequate time between the 


publication of the regulations and this hearing. 


Mr. Chairman and Members of the Subcommittee I trust that you will 
continue your record of being sensitive not only to the 
environmental concerns but also to the economic concerns of the 
fishing industry. Thank you again for the opportunity to speak to 
you on this issue. Julius Collins, a director of T.S.A., is here 
with me today. Mr. Collins has tested T.E.D.s off the Texas coast 
and would be pleased to answer specific questions about’ the 


devices. I would be pleased to answer any questions as well. 
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The goals of the Jexaa and Sea Juatle Suival 
(valstion are tv promote the conservation and ausvi- 
val of all sea turtles with the Least amount of risk 
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Specific trees of (oncern 


1. Wead Start Program 
A. Program is critical in needed research effort; however certain issues aust 

be evaluated in relation ty the Long-aange viability of the Kemp's ridley, i.e.: 

1. Sex aatio of Head Start hatchlings: initially 97% males; now DK female 

2. Snability to awin whan released. ((urvrently being address with « 
progaam of “turtle arecbica”), 

3. Mutations; (are the defonmaties genetic on are they caused by trake- 
poration and/or handling of eggs; incubation temperatures, etc.)? 

4. Mone studies need to be done on the physiology of mortality of thase 
ae well as atranded turtles, 


8. Depletion of Wild Stock 
/. Could we be weakening the gene pool by taking too many eggs fron the 
wild, thus exaggerating: any genetic flame of the species? 
2. She possibilities of auch an effect could be Leasened by a citizen- 
initiated cooperative program between the acientile from the ( and Mexico, 
based on an assccament of needa from their aciantiata. 


Ce Captive Baseding 

1. Mead Start Kemp's ridleys are successfully baceding of 6-7 years of age 
at the Lab in the Cayman Salande. 

2. After /0 years, why have no turtles netusned to nest at the Padre Sealand 
National Seashore nesting site? 

j. Sa this site the beat one for nesting? (Sa it too far noath; water too 
cold)? Joo much activity by man? (Jnaffic, shipping, off-shore energy 
activity)? Pollution probleme? (Out-fall of Mississippi River, other 
nivers and atream; chemical plant effluents; Eee 
etc., in the marine en inonnent), 

11. Sncaeased Monitoring of US Beaches fon Nesting Jurtles 

A. Signe posted om public beaches. 

8. Brochures for distribution of all national, state, county and mnici- 
pal beaches; at wildlife refuges, tourist information centers and 
(Aanbers of (ommence. 
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B. General apecific notices of turtle releases over news media, (both 
audio end television; newspapers, etc), as well as foamal mitten 
notices to be posted in fishouses, post offices, places of Licensing 
and other appropriate Locations to asaure efficient wide-spread 
heightened awareness among all segments of the population. 

(. Shrimp vessels should take part in the releases to cover Large 
Spe re pt cia ra 


111. Regulation of ell users of the marine environment should be based on hard 
date aather than un eatinates and extrapolations. Other causes of turtle 
mortality aust be addressed, evaluated, managed end regulated if the 
ahainp industry ir to be affected this way by the Endangered Species Act, 
with the couses prioritized te correlate with significance of impact on 
A. $a the intention of the Endangered Species Act protection oa 
fon management and regulation? Ane there other bodies of Legislation 
8.  Jish and Wildlife Sewice Liste in this oader causes of turtle 

murtality: 

1. Long distances of migration to nesting areas and associated riche. 

2. (hargea man has made in beaches that prevent completion of 
the Life cycle. 

J. Man's overharvesting of sea turtle populations. 

4. Pollution of coastal waters with plastica and atyrofoan. 

5. Activities of people on beaches; (peta, traffic, Lights from 
condominiums, etc./. 

6. Accidental captures by commercial and recreational firshernen. 

(. National Marine Jisherios Service Liste in this onder causes other thn 

tral ing: 

1, Longlining, pound nets, fish traps, gill neta and Wwok-and-Line 
aecreational fishing. 

2. (Channel dredging operetiona. 

3. Salt water intate systema at coastal power planta. 


(old water stunning. 

Oil apille. 

Jan ingestions. 

»  Removel off off-shore riga and production platform by use of 
explosives. 


YAY Ss 


6. Baach and ocean pollution. 

9. Disturbance of beaches. 

10. Disturbances of neste and nesting 

11, Distuabence of habitet by rcal estate developers. 

12. Lights near beaches from 

13. Poachers whe harvest turtles and their eggs fon food, oil, shina 
and. ahaLla. 

14. Natural predators auch as sharks, see binde ond other see Life, 


. The vert majenity of se tirtles accidently captured while fishing with 
atendasd tranl note are rclemed alive. 

« Sn tral tecting, the JEp's aceult in the turtles’ desth in 3 out of 

100 captures; @ anell difference, without factoring in beneficial effects 
of standard inanling auch 04 aemovel of trash ond debaia from ocean fleon, 


(trmelers do not not fish 2% hours a day 365 days « @ yees) have Led some 
turtle conserwatisniste te the false conclusion that tranl fishing is 
the paine conse of turtle mentality. 

° a this society bapging the real questions of Lue effects on the marina 
ew inonnent of such things as Leas of habitat and pollution? 

, Ga the 5ED Regulation simply « bare bone thioun out. te appease the 
sincere conrsewationiat end Lull him into belief that the aarioam 

has beer dune to ineure the suwivel of sea turtles? 

e Unless all causes of turtle mortality are addressed and regulated 
along with the ahrimp industay, under Endangered Species Act on other 
for a serious case of selective enforcement, | 

.. Sn general, what ia good for sea turtles is good for oll marine Life; 
are we addressing a consewation effort with mandatory use of unproven 


ot of 


4. 
JP's which affect: only one factor of sea turtle mentality of the amy cited, 
on one we wwittingly contributing to the denise of the one activity 


(ahainping) which can be of great. help in acsearch to Lear mene about 
ees tuntles' habit 2. 


. Until auch besic. questions are arewened aud issues resolved by (congress 


on om future treatment of all usqne of marine acsourcer, this eagarigation 
prefers other measures of erhancenent to deal with the consewation 

ond sawival of see turtles to thet of imposing « new myproven iten of 
gene thet napresents a whole new series of problems auch as crew 


ae ge wed fess hill He depafts geen deb oye nd 
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5. 


Ranch Nuevo 


1. This area of Mexico along the Gulf (coast ia thought to be the moat impoatant 
area fun nesting of the Kemp's ridley sea turtle. 


A. 


C. 


Approximately 90 miles of this coastline is believed to be nesting 
beach fna thia endangered turtle; yet only 9.3/5 miles of this beach 
és protected during the critical nesting period, currently with « gap 
in coverage during the traditional celebration of Caster in Mexico: 
(Holy Weer). 

1. The governments of the US and Mexico must provide fon the anrivel 
of the Mexican Marines to coincide with the earliest nest inge 
and remaining throughout the entire nesting period. 

2. Patrol of the 90 miles of neating area should be initiated 
immediately; no accurate of numbers of nesting females, 
aetunning nealing females on Heud Start females can ever be ascertained 
from monitoring on 10% of the area (and the same 10%) year after 


year. 

The Government of Mexico ahuuld atop shrimping alung the critical 
coastline by iexican and (uban trawlers during the mating und nesting 
periods, especially in the immediate areca where the nesting females 
are coming ashone to Lay their eggs. 

Neanshone lorjlining should be atopped by the Goveanment of Mexico 
during matin, and nealing peruoda along the 90 miles of critical 
coastline. 

Any manigenent, protective and/oa regulatory Legislation in the future 
needa t) address on be nevired ty pavvide to give special consideration 
and/or protection to animals whvse nepauductive activities occur outside 
the territorial jurirdictivn of the US auch aa erbdargoa on works frve 
the firheries of nations not implementing comprehensive parlective 


weasunes fun endangered nopulativna during all Life cycle tages that occur 


in that nclum’sa Exclusive Ecunvnic Cone, eapecially thore ww miznrate into 


witeaa, ind w*vre fisheries are aubjeck to aegulation fua paviection 
and management of that anecier, 
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Enhancement. 


le Resuscitation 

A. (Change wording on NOAA poster, and paint in appropriate Languages: 
(ices English, Inench Spanish and Vietnamese, etc./. 

B. Allow mone Lime on deck fon the turtle to aevive, dus to mang accounts 
of turtles appearing dead that actually aevive after 2-3 hours 
dech. (This would eliminate fears on fines and/or prosecution). 

(. Review pavcudures for the aclease of revived turtles, such as avoiding 
asleare during a drag on in areas of heavy fishing activity to avoid 
necapture, and to delay release until after the next pich-up te 
accomplish a auccessful release. 

BD. Reldase. turtles only during the times of day end arene where fishing 

E. Develop criteria on care of turtles exposed to extremes of heat on 
cold while on deck, (Scientific input needed on thia iten). 

3, Any protective, management on regulatory Legislation needs to provide 
for aevival and resuscitation measurss. 


41. Rescue Operations 

A. There mrt be provisions fon notification of (cast Guard when an injured 
turtle is on deck; (description of injury to be aelayed to (/%). 

B. There must. be provisions far the (/4 to then Locate the nearact person 
with a turtle pernit to deternine and verify if turtle in to be celemed 
- on baought ashone. 

C. There must be provisions for the trarefer of the injured turtle to a 
vessel headed fur part. 

D. Any pactective, management oa regulatory Legislation mut paovide for 


aeacue urerat Lona. 


We Juatle Hatchery 
A. Sn agreerent with Jee john Miajevich, President of (onceaned Shrimpenrs 
vf Louisiana. J5SIS( recommends immediate expansion of the hatchery nu 
prary with apecial attention to the paonice of captive breeding from 
healthy, viable wild atuck. Such a paogran should Se funded by conbinations 
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of the following: the fishenrias; the energy and energy-related induatrian; 
groups, governmental agencies; SaltonetallKennedy munies and recreational 
fishing Licenses. Other sources could be a //4e assecenent on all 
domestic and impoated ahrimp. (Jurtle Jax) 
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Pollution (ontaol/Removal Measures 


4. She shrimping industry would develop a pollution retriavel program 

in consultation with Jexas AGA University Seagjaant Paogran, and Ba. Anthony 

Anos of the University of Jexas Institute of Marine Science Research at 

Pont Aransas, Jexas. 

A. Since most J&D-clogging ia due to plastica and other am-nade objects, 
a aetrieval program cannot be effective with the use of JED's. This 

. piece of gear will increase the numbers of hang-ups that aceult in 

B. Standard aiga on the other hand. avutinely catch drum, wooden pallets, 
tines, Lengths of ship aope, Large sheets of plastic, airplane parte, 
bombs, and other man-made debris and baring then te peat, senoving then 
from the marine env ironnent peananently. (This incidental, acutine 
bottom cleaning will not be possible with the JED). 

(. The firrt paionity will be the removal of plartica, which will not 
only save turtles, but whales, porpoises and uther sea minals, 

D. On-board trash: 
4, AU plastica and styrwfoun will be aelained un board and aeturned 

to poat. 
2. Other types of trash need definition ac biodegradable oa non- 
biodegradable, and will be treated accoadingly. 

E. Educational videos and 'baochues would be developed and distributed 

to all wen of the Gulf. 


11, Any sun igenent, nactective on aegulutoay Legislation must addrese the 
daaues of enhancement measures to airine pullutivn and provide fua options 
ty include action programe and/ua funding for pollution removal and 
control measures, including funding altearatives. (Jaash Jax) 


le 


Mle 


Mt. 


1V. 
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Specific Research Needs 


(oarelate oil aig and platform nemovala, exploaration, pollution, turtle 
and mammal atraandings with shrimping effort aa these factors aclate te 
turtle mortality, St has been noted by both NAM and the shrimp industay 
that the hiphert incidence of turtle moatality coincides with the Lowest 
point of fishing ef font in the Gulf of Mexico. St has alev been noted 
that ‘combined turtle and mammal atrandings have occured after oil platforn 
aemovala involving explosiver. 


Pollution atudies should continue with aegard to all users of the marine 
env iwwonment. ALL ahrinp and sea turtle need a healthy, viable, productive 
env inonment to thrive and flourish. 


A deteranination of the Kemp's ridley sea turtle's genetic viability foa 
aury ivul in the wild must be made. ((an a viable population be increased 
from a Limited breeding stock with a depleted gene pool)? 


A setter data bare relative to sea turdles must be develuved, if the 
ahrump indurtay on any other user i4 to be nanaged arwund the fndangered 
Species Act, oa any other management, pwtective van aegulatuny Legislation. 
Any management plan must include and take into account all causes of 
turtle matality ond aegulate and manage all fairly und evenhindedly, 

This improved data baasz must be develuped by a conrrehensive rerearch 
effort conducted by acientiate in cooperation with the shrimp indurty, 
other affected Gulf users aid interested parties. 
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10. 


JED Jesting Requirenente 


4. Jest for ahrinp Loar and performance, including safety of operation in 
July and August, 1987, when ahainp production ia high. 


41. Provide four NAD mini-J€D'a and flour Georgia JEi'a. 


411. Provide one Seabaant and one NAD agent to operate and care entirely 
for the JED-aide, including the heading of J€D-caught shrimp. 


1V.. The duration of the teat is to bea full W-35 day voyage on a freezer vesel, 


V. The J&b-caught ahaimp and the standard rig-caught ahrim are tv be hept 
aepenate. 


Vi. ALL TEd-teating has be dune by comparing shrimp pavduction on the JfD-aide 
ty the standard aig-aide. Jhia has been dune for determining the need to 
adjust and fine-tune the JED-nig. Jo simlate real-life peafoanance ac if 
pulling four J&D-niga, the organization recommenda that no weighing be 
done during the voyage. ALL ahainn bags are to be color-coded and tagged 
“Standard” on “JEU” and Labeled for drag-number, 


Vit. The boat ouner and the crew are to be rcinbursed the difference if a Lom 
occurs, Jaue eatinates of potential loarser based on prion years’ earnings 
aange from $100,000.00 down to $50,000.00. A /0%-40% Loss wuld range from 
§20,00.00 down to 52,500.00 for this voyage. 
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(Concluding Remarks 


Thin vapanezation ia very grateful fua 
our denvcaratic foam of goveanment, in which 
Congres pawvider through public process, 
comment on pending oa pavpored Legielotim. 
Gn this case, the onganizatiun opposes Lhe pauposed 
activn on the basin of insufficient statement 
of need, inadequate data base tu jurtily the unplementa- 
tivn of negulativn and the ubasence uf a vehicle fua 
the management of endangered species, some of which have 


critical Life cycle stages outaide the US gurridiction. 


Our organization's hope in that thia airing of 
the endangered anecies crane will Lead (ungrers 
to address all iasuea of marine eculogy with an 
eye to fainnenn fun all in the future. We shure our 
marine aeavuaces wilh the wald and are stexurda of 
thia precious non-renewable natural neavuace. Let 


us leave our witers better than we found them {ur 


vur legacy to future generationa, 
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I wish to express my sincere appreciation to the Chairman and his 
Colleagues on the Subcommittee on Fisheries and Wildlife Conservation 
and the Environment for inviting the Center for Environmental 
Education to present testimony regarding the reauthorization of the 
Endangered Species Act and the conservation of endangered and 
threatened sea turtles. 


When you have heard my testimony and reviewed the materials I 
submitted with it, I anticipate that you will agree with us on the need 
to take dramatic action to reduce the incidental capture of sea turtles 
in shrimp trawls. I ask that you join with us in supporting the recent 
efforts of the National Marine Fisheries Service (NMFS) to achieve this 
objective. : 


Ending the drowning of sea turtles in shrimp trawls will contribute 
more to their conservation and recovery than any other action we can 
take. This action will, we submit, be a sicnal achievement of the 
Encangered Species Act. 


History and Background 


For seven years, the Center for Environmental Education has 
Supported activities directed at promoting the recovery of endangered 
and threatened sea turtles around the world. We have sought to address 
every major type of threat facing sea turtle populations, whether the 
threat be from inprudent coastal development near the nesting beaches of 
sea turtles, from exploitation for international trade, from incidental 
cayture in fisheries, or from burgeoning coastal populations in the very 
same tropical areas inhabited by sea turtles. 


The very first threat to sea turtles that we sought to ameliorate 
was their incidental capture in shrimp trawls. And though that was seven 
years ago, we were only newoomers to the issue. I refer you to Exhibit A 
for a detailed history of efforts to reduce incidental capture of sea 
turtles. 


Several years after the Kemp's ridley, leatherback, and hawksbill 
Sea turtles were listed aS endangered under the Endangered Species Act in 
1970, the National Marine Fisheries Service (NMFS) considered prohibiting 
shrimp trawling in areas adjacent to nesting beaches. In 1973, Dr. Peter 
C.R. Pritchard and Rene Marcuez M., two scientists who had worked for 
years to promote the recovery of the endangered Kemp's ridley, had con- 
Cluded that shrimp trawling was the gravest threat to the species’ 
Survival (Exhibit F). 


When NMFS listed the olive ridley, grecn, and loggerhead sea turtles 
under the Endangered Species Act in 1978, the agency identified 
incidental capture in shrimp trawls as a significant cause of mortality 
for sea turtle populations off the southeasterm United States (Exhibit 
B). NMFS had already begun a prosram of research to develop a 
technological solution to this problem. 


In September of 1980, I attended a meeting with other 
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conservationists, shrimp industry representatives, and government 
officials in Charleston, South Carolina. The purpose of the meeting was 
to discuss means of reducing the capture of sea turtles in shr trawls. 
That year, there had been especially high numbers of turtles tha 
stranded on beaches from North Carolina to Texas. 


At that meeting, N4FS revealed that it had hit upon a possible 
technological solution to the incidental capture of sea turtles. The 
Turtle Excluder Device, as it was called, had proven itself capable of 
reducing the capture of sea turtles by 97 percent and increasing the 
shrimp catch by seven percent. I do believe that everyone in the room 
felt as if we had just been spared the kind of deep controversy that 
had marked the capture of porpoise in tuna pee seines just a few 
years earlier. 


I will leave it to the witnesses from NMFS to describe the many 
outreach activities the agency conducted over the years in an attempt to 
encourage TED use. The Center for Envirormental Education not only 
provided several fishermen in South Carolina with these early TEDs, but 
also had an econanic cost benefit analysis performed on the TED. The 
cost benefit analysis indicated that a shrimp fisherman who invested in 
ig would enjoy a significant econanic benefit over the two-year life of 

TED. 


The fishermen who used the device, however, complained that it 
was too heavy and was dangerous in heavy seas. The Center passed this 
information along to NMFS and NMFS, acting on this and on criticisms 
from other fishermen, reduced the weight of the NMFS TED from 97 to 37 
Pounds and made it collapsible on deck. 


NMFS also added a feature that reduced the incidental catch of 
finfish by 50 to 70 percent. Each year, shrimp fishermen in the Gulf 
of Mexico alone have to cull through more than a billion pounds of 
finfish to find a quarter billion pounds of shrimp. NMFS believed 
that fishermen would be more inclined to use TEDs because they would 
reduce the by-catch, thereby reducing labor and fuel costs. While the 
new design did not lose shrimp, it did not increase shrimp catch as the 
earlier bulky design had. 


In 1982, I convened a working group of environmentalists and 
industry representatives to promote the voluntary use of TEDs. Over the 
next several years, this group met periodically, and late in 1983, we 
agreed to aim for 50 percent use of TEDs in the fleet by Novenber 1986. 
By mid-1985, however, it was clear that we would not reach this goal. 
Ce eee rae seen ne using a TED of any type at any 


At the final meeting of the TED promotion group in November 1985, 
the environmental members of the group asked the industry representatives 
to commit some of their members, at least, to using TEDs at some point 
before November 1986. At the time, we knew that less than one percent of 
the fleet was using TEDs at any time. The industry representatives could 
not make such a commitment. In December 1985, I wrote to the Southeast 
Regional Director of NMFS and requested that the agency begin the process 
of proposing regulations to require TEDs in all waters at all times 
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(Exhibit 0). The Regional Director refused to propose regulations. 


In December 1985, the U.S. Sea Turtle Recovery Team also recommended 
to the Southeast Regional Director of MVFS that TEDs be required on 
shrimp trawls in all waters at all times (Exhibit D). The Team had 
identified incidental capture as a major concer in the recovery plan 
that NMFS approved in the fall of 1984. The continuing decline of the 
Kemp's ridley turtle, in particular, and the resistance of the shrimping 
industry to voluntary use of TEDs led the team to change its position 
from one of encouraging voluntary use of TEDs to one of requiring TEDs. 


In January 1986, the Center for Environmental Education and the U.S. 
Fish and Wildlife Service requested the Gulf of Mexico Pishery Management 
Council to amend its fishery management plan for shrimp by requiring that 
TEDs be usec throughout the fishery at all times (Exhibit P). In the 
shrimp plan, the Council had recognized the prcblems of incidental 
Capture of endangered and threatened sea turtles and of commercially and 
recreationally valuable finfish. The Council had decided, when it 
finalized this plan in 1981, to call for an education program tor shrimp 
fishermen about sea turtles and for the development of gear that would 
reduce the by-catch of finfish in shrimp trawls. 


The U.S. Pish and Wildlife Service shares responsibility for sea 
turtles with NMFS and has for the last eight years supported efforts in 
Mexico to protect the nesting beach of Kemp's ridleys at Rancho Nuevo. 
Despite nearly complete protection of the nesting females and eggs on 
this beach, Fish and Wildlife Service data showed that the number of 
nesting females had continued to decline at a rate of eight percent a 
year since 1978. In oontrast to the 4C,000 adult ridleys that nesting on 
the beach on one day in 1947, no more than 17C ricleys nested on one day 
in 1985. The Fish and Wildlife concluded that unless shrimp trawling 
were eliminated as a source of mortality for the species, the Kemp's 
ridley would continue to decline in numbers. 


Our request to require TEDs in the Gulf shrimp fishery was endorsed 
by a broad range of groups. However, the Gulf Council did not respond to 
these requests. 


By Auaust 1986, we had concluded that we would have to make it very 
Clear to NMFS and to the industry just what their responsibilities were 
uncer the Endangered Species Act, if we were to make any progress. Late 
in August we met with NOAA Administrator Anthony Calio and representa- 
tives of the shrimp industry. The focus for the meeting was a set of 
Graft regulations prepared by NMFS that would have required that TEDs be 
used in same large areas in the Gulf of Mexico and near the Cape 
Canaveral Channel in the Atlantic at all times and in all depths. We 
didn't believe that the draft requlations went far enough in protecting 
Kexp's ridleys, particularly, since there were no TED requirenents off 
Tex: s between Aransas and just east of Galveston. The industry thought 
the draft regulations were too restrictive. From the remarks of several 
of the industry representatives we concluded that the voluntary use 
program was indeed just a pipedrean. 


The next day, the Center for Environmental Education notified the 
Secretary of Commerce that he was violating the Endangered Species Act 
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and that to comply with the Act he would either have to reguire TEDs in 
all weters at all times or close the fishery (Exhibit 0). We also 
indicated to Dr. Calio that we were willing to enter into additional 
meetings with the industry if a professional mediator were present to 
facilitate our discussions. 


Soon afterwards, we entered into a series of four meetings that 
lasted fourteen days and were facilitated by Larry Cotter, a professional 
mediator from Alaska (Exhibits R, S, and T). Let me just sey that we 
entered these negotiations with considerable trepidation. As ve 
suspected beforehand, considerable compromise was necessary for us to 
reach an agreement with the industry on a plan for phasing in use of 
TEDs. One of the principal benefits we believed would derive from a 
negotiated agreanent was that it would receive greater compliance by the 
fleet since the fleet's interests had been fully and aggressively 
represented. Nonetheless, we are left scamewhat concerned whether we have 
done enough for the conservation of endangered and threatened sea 
turtles. 


I will not here go into great detail about the agreement. However, 
I d wish to discuss briefly what compromises the environmental 
community's representatives made in the negotiations. First, we wanted 
to see the by-catch of finfish in the shrimp fishery reduced. The NaS 
TED could reduce this catch by 50 percent. But there are no requirements 
for finfish reduction in the agreement or in the proposed regulations. 


Second, we are convinced that sea turtles, especially adult female 
Kemp's ridleys, will be caught and drowned in the deeper waters off 
Texas. Yet, the agreement and the proposed regulations do not require 
TEDs in deeper Texas waters. 


Third, we wanted TEDs used in all waters at all times beginning this 
year. Instead, the agreement and the proposed regulations propose that 
requirements to use TEDs be phased in over the next three eyars in acme 
areas at some times. In Lovisiana, we even agreed to a further delay in 
TED requirements. However, the representative of the Concerned Shrimpers 
of Louisiana, whose concerns we addressed in this additional delay, did 
not sign the agreement. Therefore, this provision of the agreement is 
not now in effect. 


Other Jaume 


As I have travelled in the Southeast recently and have read news 
accounts of opposition to the negotiated agreement and the proposed 
regulations, I have been struck by the misrepresentations and 
misstatements of fact and opinion upon which opponents of the agreement 
have been building the opposition. I would like to take up some of these 
at this time and refer you to the materials I have submitted with this 
testimony for greater detail. 


Sea Turtles Are Threatened With Extinction 
The most reliable indicator of the health of sea turtle populations 


is the trend in the mmber of nesting adult females. (nly adult females 
can be regularly counted since only adult females leave the water for 
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beaches, where they can be easily observed. Adult females are also the 
most important segment of the population, since their reproductive effort 
is key to increases or decreases in a population. Declining numbers of 
adult female turtles will inevitably lead to declining numbers of turtles 
in the total population. 


The number of adult female Kemp's ridleys has fallen by more than 99 
percent in 40 years. In 1947, more than 40,000 adult females nested on 
one day; last year no more than 167 nested on a single day. The nesting 
population has been declining steadily for the last ten years despite 
extensive protective efforts on the nesting beaches. Knowledgeable 
scientists have concluded that capture in shrimp trawls has significantly 
contributed to this decline. 


The number of young Kemp's ridley turtles does seem to be 
increasing, but there is little more than anecdotal evidence to support 
this. In any case, these animals will not become sexually mature and 
able to contribute to growth in the sea turtle population for as many as 
thirty years. Only a fraction of them will survive to reproduce. 


Hawksbill, green, and leatherback sea turtles, which are listed as 
endangered under the Endangered Species Act, are similarly reduced in 
numbers. Loggerhead sea turtles, which are listed as threatened under 
the Endangered Species Act, are more numerous. But even those loggerhead 
populations that have been studied for the longest period of time~—about 
20 years--are also declining at an annual rate of three percent. 


After a thorough review of the status of endangered and threatened 
species of sea turtles in 1984, NMFS decided not to chance the status of 
any populations in U.S. waters. 


Estimates of Sea Turtle Captures and Drownings Are Reliable 


I have often been asked why fishermen chose not to use a device like 
the TED, which could save turtles and offer then some benefits as well. 
The reasons I have heard fishermen cite for not using TEDs over the years 
would fill a sizeable book. Many fishermen don't use TEDs because they 
don't see the problem. If sea turtles were as abundant now in the Gulf 
of Mexico as they were even a few decades ago, fishermen would catch sea 
turtles more frequently and would be more inclined to accept that there 
is a problem. I have found that Atlantic fishermen more readily admit 
that their captures of sea turtles might be a problem for sea turtle 
populations; I think this is because Altantic fishermen capture sea 
turtles about eight times more frequently than do fishermen in the Gulf. 
The greater frequency of sea turtle captures in the Atlantic is due to 
the oo numbers of sea turtles there, particularly loggerhead sea 
turtles. 


The capture of sea turtles in the Gulf has not always been an 
infrequent occurrence. In interviews conducted by Dr. Archie Carr in the 
early 1950s, shrimp fishermen operating out of Port Isabel, Texas had 
remarked that Kemp's ridleys were abundant. Mauerman and Cox spoke with 
a fisherman in Port Isabel who said that in the 1940's and 1950's, it was 
not unusual to catch 45 to 55 turtles in a season. All of this changed, 
of course, as populations of sea turtles in the Gulf declined. In inter- 
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views with fishermen in 1976, Mauerman and Cox (Exhibit G) found that by 
the mid-1970s shrimp fishermen operating out of Port Isabel, Texas were 
capturing three to four Kemp's ridleys each ssason. 


Now, as sea turtle populations in the Gulf have continued to 
decline, incidental capture of turtles in trawls has become even less 
frequent. However, if every commercial shrimp fisherman in the Gulf 
catches just two turtles each year, more than 30,000 sea turtles will be 
caught in the Gulf alone. 


NMFS estimates that shrimp fishermen capture 47,970 sea turtles each 
year. Of these, an estimated 11,180 die. NwFS' estimates of sea turtle 
captures and drownings are based upon standard scientifie and statistical 
techniques. The data and literature supporting these estimates is exten- 
sive. Critics of these estimates have provided no systematic, persuasive 
critique of the techniques or the literature. 


NFS’ estimates of sea turtle deaths in shrimp nets are conserva- 
tive, since N4FS assumes that fishermen revive most captured sea turtles, 
if possible, before returning them to the water. However, neither NMFS 
noc the industry have presented evidence to support this assumption. 


Shrimp Fishing Bemains a Major Threat to Sea Turtles 


The status of sea turtle populations has been affected by rgany other 
human activities, including beachside construction, marine pollution, and 
direct exploitation. Through the implementation of state and federal 
laws, the effects of many of these activities have been substantially 
reduced. Both private and governmental organizations continue to address 
these problems aggressively. 


As an example, nesting beaches for Kemp's ridley sea turtles in 
Mexico have been well protected since 1966 by Mexico and with the assis- 
tance of the U.S. Pish and Wildlife Service and volunteers since 1978. 
Buman poaching and predation of nests by coyotes has been virtually 
yeagioale rhea There is little more that can be done on the nesting beaches 

Mexico. 


Dr. Peter C.H. Pritchard and Rene Marquez, the two acientists most 
knowledgeable about Kemp's ridley sea turtles, have concluded that inci- 
dental capture in shrimp trawls is the most serious problem confronting 
Kemp's ridleys. Other scientists concur that incidental capture and 
drowning in shrimp trawls is the largest single source of mortality for 
juvenile and adult marine turtles in the southeastern U.S. A recent 
study concluded that southeastern loggerhead populations would continue 
to decline, unless incidental drowning were eliminated. 


Likewise, the U.S. Sea Turtle Recovery Team, which includes experts 
on sea turtle biology and other relevant matters, has concluded that 
incidental capture in shrimp trawls is a major problem for all species. 
ZEDs Help Fishermen 


TEDs provide many benefits. The most important is that TEDs help 
fishermen avoid the capture of endangered sea turtles and consequent 
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violations of state and federal laws. 


By excluding hundreds of pounds of non-target marine life, including 
jellyballs, sharks, rays, and finfish, TEDs allow a fisherman to tow for 
a longer period of time, enabling him to catch more shrimp per tow. 
Indeed, fishermen using TEDS can fish in some areas in which other 
fishermen cannot fish because of large concentrations of non-target 
Species of marine life. 


Reports that TEDs have lost shrimp have been based on very limited 
testing. In most cases, adjustments in the deployment of the gear have 
eliminated any losses. In several cases, fishermen had not followed 
installation instructions. 


In 12,000 hours of testing in the Gulf of Mexico and the South 
Atlantic, trawls equipped with the NMFS TED have shown no statistically 
Significant loss of shrimp. Georgia Sea Grant reports that, on average, 
trawls equipped with the Georgia Jumper have caught more shrimp than 
standard trawls in limited testing. 


TEDs Are Not Dangerous 


Some opponents of TED requirements allege that TEDs are dangerous. 
This notion derives principally from experiences with earlier, much 
larger NMFS' TEDs, which weighed 97 pounds and were very bulky. The 
final SMFS TED design weighs only 37 pounds and is much smaller. Also, 
the proposed regulations will permit the use of other types of TEDs, 
which are even less bulky and lighter than the NMFS TED. No one has 
alleged that these other devices are dangerous. 


Several stories about TED-caused injuries have circulated through 
the industry. Acoording to one, a crewman on a Texas vessel was injured 
by a new IMFS TED. As it turns out, this injury was due to negligence in 
attaching a hook properly. Another story has it that a fisherman was 
killed when trying to retrieve his nets with TEDs. Upon further 
checking, we learned that there were no TEDs in the nets or on the vessel 
when the accident occurred. 


Like any piece of gear, including trawl] doors weighing hundreds of 
pounds and power winches, TEDs require some care in their use. 


It is sometimes alleged that the use of TEDs will lead to increased 
insurance premiums for vessel owners. As a matter of fact, some shrimp 
fishermen have had their premiums reduced when they used TEDs. This 
reduction was due to the reduction in the number of crewmen needed to 
cull shrimp from hundreds of pounds of finfish, jellyballs, sharks, and 
rays caught in standard trawls. 


We Can Do More for Turtles 
By Using TEDs Than By Rearing Sea Turtles in Captivity 


Critics of the agreement have suggested that more can be done for 
turtles by headstarting young turtles and releasing them than by 
requiring TEDs. Those scientists most familiar with headstarting tech- 
niques and with the status and biology of Kemp's ridley and other sea 
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turtles disagree. 


Headstarting is an experimental technique. And it will remain an 
experimental technique until] headstarted turtles return to a beach and 
lay eggs that hatch and whose hatchlings survive. If headstarted sea 
turtles are to mature, they must survive at sea. Some headstarted Kemp's 
ridley turtles that have been retained in captivity have reproduced and 
laid eggs. Hatchlings from these eggs are being reared at a turtle farm. 
Nevertheless, it would be irresponsible to build a conservation program 
around headstarting until it is a fully proven conservation technique. 


In any event, the more turtles we release into the Gulf the more 
turtles shrimpers will catch, unless of course they are using some type 
of turtle excluder. 


Requiring TEDs is an essential conservation measure second only in 
importance to the ongoing protection of the nesting turtles and their 
eggs in Mexico. The biggest oontribution that the United States can make 
to sea turtle conservation is requiring TEDs on shrimp boats. This 
statement is well supported by extensive research and the experience of 
the scientific community. 


Budget 


The negotiating group agreed that several types of management, 
research, and enforcement activities will be critical to the success of 
the program agreed upon in the negotiations and set out in the 
regulations recently proposed by NMFS. Below, we set forth budaet needs 
for implementation of this agreement during FY88. 


PROTECTED SPECIES MANAGEMENT + 1FTE +$930,000 


Sucoess of the negotiated agreement depends upon a clear 
understanding of implementing regulations by shrimp fishermen. Fishermen 
must also have adequate opportunities to receive training in use of the 
various types of TEDs. We request that funding be provided to NMFS for 
conducting education and training programs in coordination with Sea Grant 
and industry organizations, for serving as the clearinghouse on informa- 
tion about various TED designs and other matters, and for coordinating 
the entire effort described below. Tasks include: 


Program management $160,000 

Information clearinghouse $170,000 

Education and training $600, 000 
SPECIES BIOLOGY + 1PTE +$960,000 


1) Evaluation of Begulations: Key to judging progress in the 
implementation of this agreement is a program of monitoring use of TEDs 
in and outside areas where TEDs are required. Accurate information on 
use is important, not only to judge compliance with the regulations but 
also to measure any voluntary use of TEDs: the third stage of the phase- 
in of TED use will require NMFS to determine whether the ctmbination of 
regulated use and voluntary use of TEDs has resulted in 80 percent use in 
the fishery. We suggest adding 1IFTE to coordinate the following tasks: 


74-992 - 87 - 13 
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Standardizing etranding surveys $160,000 
Port interviews with fishermen $100,000 - 


At-sea verification $100,000 
Assessment of impacts on 
; turtles and industry $100,000 


2) Species Biology and Population Assessment: Lack of information 
on the distribution and incidental capture of sea turtles in some areas 
has hampered making decisions regarding the impact of shr trawling 
upon endangered and threatened sea. turtles. We are parti ly 
concerned about the Gulf offshore distribution of Kemp's ridleys, the 
most critically endangered of sea turtle species. New information sust 
be developed and old, unanalyzed information reviewed and synthesized. 
Tasks include: 


Tagging and recapture $80,000 
Rerote sensing (with USFWS) $130,000 
Analysis of aerial survey data $100,000 
Enhancement of stranding network $40,000 
Evaluation of inshore data $50,000 


3) Certification of Mew TED Designs: The negotiated agreement 
provides for the use of four different TED designs, including one 
developed by NMFS. Additional designs have already been identified but 
must be tested before being certified as meeting the standards of the 
regulations. This funding will allow NMFS to provide advice to private 
parties wishing to conduct initial testing. NMFS will also be able to 
conduct final certification tests. z 


Conducting final TED tests $100,000 
ENFORCEMENT + 9FTE = + $675,000 


The credibility and effectiveness of the regulations implenenting 
the TED agreement rest partly on enforcement. At this time, News’ 
enforcement capabilities are not equal to this task. In Texas, for 

+ where TEDs will be required in some depths of water and not in 
others, the enforcement burden will] be particularly great. Yet, NWS has 
only one enforcement agent in Texas. We are suggesting that a total of 
nine special agents be added to NWS staff at a total cost of $75,000 
each, including support services and materiel. We ty gees that Texas 
receive two additional agents, Louisiana three, Florida two, Georgia one, 
and South Carolina/North Carolina one. 


The funding needed for implementation of the agreement will decrease 
over the next three years as the program is phased in. 


Concluaion 


I believe that we now have a workable framework for ending the 
drowning of sea turtles in shrimp trawls. The negotiated agreenent and 
the proposed regulations reflect a good-faith effort to forge a solution 
to this controversial issue. Without the structure and certainty of the 
Endangered Species Act, this solution would have been inconceivable. I 
urge your support of the Endangered Species Act and of this agreement. 


Thank you for your consideration. 
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the National Fisheries Institute estimates that 200,000 to 
250,000 pounds were imported. If Prelude Foods’ imports for 
thet year (126,200 pounds) are added to that figure, the total 
jumps to 326,200-376,200 pounds. Not included in this coral 

or the 1974 tote! are Imports from Cayman Turtle Farm itself. 
Those date are unavailable for those years. However, in 1976, 
the Company imported at least 214,000 pounds and in 1977 at 
least 175,000 pounds. If only half those amounts were imported 
in 1974 and 1975, the tote! quantity of green turtle meat 
imported into the U.S. for those years was greater, and possibly 
much greater than in-the base year of 1973. Finally, further 
evidence of the dramatic expansion of the turtle meat market 

in the U.S. is the request of one company for permission to 
import some 600,000 to 900,000 pounds of green and olive ridiey 
turtle meat in 1978. Even though that request wes apparently 
denied, it is clear that turtle meat importers see @ lerge and 
growing demand for turtle meat in the U.S. 


The above discussion represents only a partial evaluation 
of the green turtle import market for the years subsequent to 
1973. Unfortunately, the sort of comprehensive analysis of 
import declarations which King did for 1973 ts no longer possible. 
In 1974, Interior ceased to keep a central file of these 
declarations, and they are now kept at the various ports of 
entry." 


HARVEST AND USE OF SEA TURTLES IN THE U.S. 


Available data in various reports on the landings of turties 
in the U.S. indicate that they have been of importance for almost 
100 years. The data are not continuous in nature and probably 
are e low estimate of total turtle production. They probably 
do serve as guides in pointing out important geographical areas 
of importance and of overall trends. The date are not detailed 
on the use of turtles and eggs and in most cases only estimate 
round weight (whole weight) of turtles ltanded.* Another factor 
making the data somewhat misleading is the fect that a consider- 
able proportion of the Ceribbean production in the 1940's and 
1950's was landed in Florida and this is included in the U.S. 
landings as Indicated by Rebel (1974). 


a ED 


* It is assumed that these deta do not include turtles sold 


directly to reteilers by fishermen. 
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This discussion of U.S. landings and use petterns will be 
presented in four sections. First, historice!l and time series 
data for the total U.S. will be presented. The next two 
sections will focus on landings by states in the U.S. The 
second section will cover states other than Florida. Available 
data are more complete for Florida and since most turtles appear 
to have been landed there, the third major section will cover 
Florida in detail. Finally, some data are reported on the 
catch of turtles by gear type and these date will be discussed 
for Florida, Hawaii and Puerto Rico. 


United States Use and Landing Patterns 


Green Turtles 
Landings of green sea turtles in the United States since 
1950 have ranged from a low of one thousand pounds in 1955 
to a high of 421 thousand pounds in 1970. Landing patterns 
have been somewhat erratic during the last 25 year period for 
which data are shown (Table 4 and Figure 3). From 1950 to 1959, 
green turtle landings were under 15 thousand pounds each year 
with the exception of 1952 when 97 thousand pounds were 
reported. From 1960 to 1966, landings were fairly constant 
at slightly over 30 thousand pounds with the exception of 1963 
when landings were 55 thousand pounds. Landings became highly 
erratic between 1967 and 1974 when they ranged from a low of 
1& thousand to 421 thousand pounds tn 1969 and 1970, respectively. 
Total value of green turtle landings hes been fairly low due to 
the epparent low round weight price of turtles. Total value 
was highest in 1977 et $91,000, but other than that year was 
never over $34,000. Most years total value wes much lower still. 
These landings of green sea turtles should be considered 
minimum estimates. Some green turties are probably included 
in the unclassified turtle landings reports (Table 4%). Landings 
of unclassified turtles ranged from one thousand to 74 thousand 
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Table 4&4. Total landings of green sea turties in the U.S. 1950-1974" 


Year Pounds Dollars 
cccccesece Thousands--escccerecceccccce 

-1950 7 (74) 1 (5) 
1951 : 9 (74) 1 (5S) 
1952 97 (74) 1& (5) 
1953 15 (74) 2 (5) 
1954 3 (74) a (3) 
1955 1 (21) a (2) 
1956 S 1 

1957 h (1) 1 (a) 
1958 9 1 

1959 12 ’ 

1960 31 ry 

1961 36 (1) 6 (a) 
1962 31 (1) h (a) 
1963 §5 (1) 9 (a) 
1964 33 (1) h (1) 
1965 31 (4) 5 (a) 
1966 31 (7) § (1) 
1967 154 (6) 25 (1) 
1968 64 (4) 14 (2) 
1969 14 (9) 3 (3) 
1970 421 (13) 91 (5) 
1971 133 (20) 33 (10) 
1972 137 (23) 34 (11) 
1973 §2 (1) 17 (a) 
1974 29 (2) 6 (ae) 


Less than 500 dollars. 


° Numbers In parentheses are landings and values of unclassified 
turtles which may include some green sea turties. 


Sources: (1) Rebel (1974). 
(2) U.S. National Marine Fisheries Service, Fishery 
Statistics of the U.S., 1972-74. 
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FIGURE 3. LANDINGS AND VALUE OF GREEN 
TURTLES IN THE U.S., 1950-1974. 
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pounds from 1950 to 1974. This category was usually quite low 
reletive to green turtle landings each year. 

Balazs (in lit., Sept. 10, 1973) reported a sharp increase 
in green turtle landings in Hawaii. From a low of 380 pounds 
tn 1963, 25,583 pounds were caught In 1972. Over 12,000 pounds 
were reported caught during the first three months of 1973 - 


and turtles taken for home consumption were not reported. 


Loggerhead Turtles 
Landings of loggerhead turtles have always been much lower 


than green turtles. Landings between 1962 and 1974 ranged from 

a low of one thousand pounds in 1969 to a high of 4&4 thousand 
pounds in 1973 (Table 5). Landings of green turtles in 1973 

were 52 thousand pounds. On @ relative basis, loggerhead 
landings for al! other years have been much lower than green 
turtle landings. The other two "high" years for loggerhead 
landings were 1970 and 1971 when landings were 26 and 27 thousand 
pounds respectively. Green turtie lendings also showed a 


dramatic one-year rise in landings in 1970. 


Processed Turtle Products 

Very few data are available on the use of sea turties in 
processed products other than that aggregated with terrapins 
and ell other kinds of turtles. The number of plants that 
processed turtle products in the U.S. ranged between four and 
ten in number for the years between 1948 and 1969 (Table 6). 
The numbers after 1969 are not shown in the data sources. No 
data are available on employment In these plants. These plants 
produce primarily turtle meat, soup and stew in canned form. 

An additional small number of firms on an tsolated basis probably 
handled sea turties in fresh and frozen form. 

Pounds of fresh and frozen meat handled are shown for 
selected years from 1963 through 1974 (Table 6). DOata for some 
yeers ere included with unclassified turtie products. A total 
of slightly over && thousand pounds worth $31 thousand wes 
handled in the peak year of 1966. The Jowest volume year was 
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Table 7. Landings of turties In Georgia, Nawall, Loulsiana, 
Hississipp!l, North Carolina, Texas, Virginia and 
Puerto Rico for selected years¢. 


Fen ey 


State Year Pounds Dollars 
Georgia 18 1,000 20 
, leis 11,250 100 
17,650 2,154 

Hawet (ake 15.168 2/016 
1950 "11,588 1,733 

1951 5,1h4 1,050 

1952 2,731 533 

1 9,466 2,214 

1384 3" oko 683 

1955 11,126 1,731 

1956 6,819 1,025 

1957 696 195 

1958 3,207 1,171 

1959 714 90 

1960 3.739 527 

1961 709 139 

1962 477 48 

1963 380 75 

1964 1,609 321 

1965 1,510 57 

1966 4,715 1,053 

1967 5,021 1,173 

1968 3,063 2,400 

1969 7,202 2,821 

1970 11,869 §,017 

1971 19,204 9,851 

1972 23,477 10,587 

1973 18, 367 7,815 

Louisianaé 1880 30,000 1,200 
1890 90,793 2,335 

1918 4, 360 21 

1925 8,650 173 

1932 6, 4505 129 

1933 145,000 6,000 

1936 3,5008 70 

1948 11,600 1,740 

1949 5,800 630 

1950 4,800 466 

1951 2,800 280 

1952 10,500 1,311 
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Table 7. Landings of turties Im Georgia, Nawali, Louisiana, 
Mississipp!, North Carotina, Texas, Virginia and 
Puerto Rico for selected yearsd (Continued). 


State Year Pounds Dollars 
Loulstans® 1953 2,600 263 
(cont'd) 1954 1,400 210 
1955 200 20 

1956 4,300 598 

1957 200 20 

1958 3,500 286 

1959 4,600 250 

1960 6,200 15S 

1961 6,300 813 

1962 3,300 199 

1963 2,200 223 

1964 3,000 420 

1965 6,000 1,000 

1966 3,300 hO7 

1967 2,000 (c) 

1968 1,000 (c) 

1969 2,000 (c) 

1970 2,000 (c) 

1971 8,000 (c) 

1972 3,000 1,000 

Mississippi 1918 337 20 
North Carolina 1897 24,000 1,920 
1918 8,400 77 

Texas 1880 24,000 720 
1889 82,800 1,409 

1890 83,000 1,390 

1918 6,671 7 

1925 2,550 204 

Virginia? 1948 2,800 156 
1949 600 18 

1950 6,900 138 

1951 1,200 : 22 

1952 6,900 169 

1953 6,400 128 

1954 5,100 51 

1955 2,600 $2 

1956 4,400 4h 


1957 1,600 16 
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Table 7. Landings of turtles “In Georgia, HNawail, Loulsiana, 
Mississippi, North Carolina, Texas, Virginia and 
Puerto Rico for selected years? (Continued) 


State Year Pounds Dollars 
Virginia® 19358 1,200 88 
' 1959 2,200 22 
(Cont'd) 1960 1,600 16 
1961 1,100 1 
1962 600 6 
Puerto Rico 1971 25,700 10,067 
1972 18,600 8,563 
1973 19,000 9,477 
a 


Principally green turtle 
° Loggerhead only 
Jess than 500 pounds 


no states report landings after 1973 


~ Sources: (1) Rebel (1974) for deta on Georgie, North Carolina, 
Loulsiana, Texas and Mississippi through 1966. 

(2) U.S. National Marine Fisheries Service, Fishery 
Stetistics of the U.S., 1962-74. 

(3) Balazs (1973) for data on Hawaii from 1948 to 1961. 
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Table 9. Landings and value of green turtles in Florida, 
1950-19748 
Year East Coast West Coast Total 
Pounds Dollars Pounds Dollars Pounds Dollars 
1950 3,000 300 6,800 680 9,800 980 
1951 300 30 6,000 600 6,300 630 
1952 1,048 157 88,213 13,232 89,261 13,389 
1953 12,368 1,855 12,368 1,855 
1954 1,745 262 1,745 262 
1955 $5 8 1,286 193 1,341 201 
1956 202 30 646 97 848 127 
1957 348 52 h i475 671 4,823 723 
1958 268 43 4,565 730 4,833 773 
1959 6,620 993 6,620 993 
1960 952 143 19,876 2,981 20,828 3,124 
196} 200 30 30,206 & 53) 30,406 & 561 
1962 835 125 26,615 4,168 27,450 4,293 
1963 480 120 51,487 9,117 51,976 9,237 
1964 29,639 & 274 29,639 4,274 
1965 24,915 3,668 24,915 3,668 
1966 210 42 28,511 §,200 28,721 5,242 
1967 191,643 25,401 151,643 25,401 
1968 100 10 62,855 14,319 62,955 14,329 
1969 145 51 12,218 2,956 12.363 3,007 
1970 8 , 380 7,301 410,455 90,562 418,835 91,863 
1971 5,162 1,290 120,542 30,137 125,704 31,427 
1972 6,347 1,284 128,081 32,133 134,428 33,417 
1973 32,460 3,252 10,170 1,525 34,398 9,045 
1974 9,154 1,478 17,512 4,368 26,666 5,846 
a 


No landings after 1974. 


(1) Rebel (1974). 
(2) Florida Department of Natural Resources, Summary of 
Florida Commercial Marine Landings, 1972-74. 


Sources: 
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Table 10. Landings and value of loggerhead turtles in Florida 
1951-1974e@ 


Year East Coast West Coast Total 


Pounds Dollars Pounds Dollars Pounds Dollars 


1951 100 8 4,100 336 h 200 344 
1952 941 122 26,319 3,421 27,260 3,543 
1953 8,390 1,091 8,390 1,091 
1954 500 50 500 50 
1955 211 21 211 21 
1956 696 70 1,059 106 1,755 176 
1957 §,105 510 5,105 510 
1958 

1959 h,015 602 100 15 8115 617 
1960 2,640 396 7,204 1,081 9,844 1,477 
1961 1,005 151 2,655 398 3,660 S49 
1962 1,525 229 6,641 701 8,166 930 
1963 8,057. 1,026 8,057 1,026 
1964 1,124 112 1,124 112 
1965 2,200 330 1,200 120 3,400 450 
1966 3,854 386 114 11 3,968 397 
1967 2,010 201 2,010 201 
1968 B44 73 1,906 178 2,750 251 
1969 673 37 673 37 
1970 3,722 563 22,167 2,623 25,889 3,186 
1971 9,699 2,469 15,906 1,709 25,605 4,178 
1972 §,870 1,262 2,260 226 8,130 1,488 
1973 32,460 3,252 10,170 1,525 42,630 &,777 
1974 7,605 1,094 - - 7,605 1,094 
a 


Figures also including Kemp's ridley turtles sold as logger- 
heads. No landings after 1974. 


Sources: (1) Rebel (1974). 
(2) Florida Dept. of Natural Resources, 


summary of Florida Commercial Marine Landings, 
1972-74. 
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Honorable Jim Wright 

Speaker of the House of 
Representatives 

Washington, D.C. 20515 


Dear Mr. Speaker: 
Enclosed are six copies of a draft bill -- 
"To amend the Endangered Species Act of 1973, as 
amended, to reauthorize appropriations for carrying out 
the Act during fiscal years 1988, 1989, 1990 and 1991, 
and for other purposes," 
together with a statement of purpose and need. 
We have been advised by the Office of Management and Budget 
that there is no objection to the submission of this 
legislative proposal to the Congress, and that its enactment 
would be in accord with the program of the President. 
Sincerely, 
Secretary of Commerce | 


Enclosures 
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A BILL 


To amend the Endangered Species Act of 1973, as amended, to 
reauthorize appropriations for carrying out the Act during fiscal 
years 1988, 1989, 1990 and 1991, and for other purposes. 

Be it enacted by the Senate and the House of Representatives 
of the United States of America in Congress assembled, That 
section 15(a) of the Endangered Species Act of 1973, as amended 
(16 U.S.C. § 1542(a)) is amended -- 


(a) by striking out paragraph (1) and inserting in lieu thereof 
the following: 
"(1) not to exceed $23,670,000 for fiscal year 1988, and 
such sums as may be necessary for each of fiscal years 1989, 
1990 and 1991, to enable the Department of the Interior to 
carry out such functions and responsibilities as it may have 
been given under this Act;®"; 


(b) by striking out paragraph (2) and inserting in lieu thereof 
the following: Pa 
> 
"(2) not to exceed $2,275,000 for fiscal year 1988, and such 
sums as may be necessary for each of fiscal years 1989, 1990 
and 1991, to enable the Department of Commerce to carry out 
euch functions and responsibilities as it may have been 


given under this Act; and®; and 


(c) by striking out paragraph (3) and inserting in lieu thereof 
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the following: 
®"(3) not to exceed $1,632,000 for fiscal year 1988, and such 
sums as may be necessary for each of fiscal years 1989, 1990 
and 1991, to enable the Department of Agriculture to carry 
out its functions and responsibilities with respect to the 
enforcenent of this Act and the Convention which pertain to 
the importation or exportation of plants.*®. 


Sec. 2. Section 15(c) (16 U.S.C. § 1542(c)) is amended to read 
as follows: 
"(c) There are authorized to be appropriated to the Secre- 
tary to assist him and the Endangered Species Comittee in 
carrying out their functions under section 7(e), (g), and 
(h) of this Act such sums as may be necessary for fiscal 
years 1988, 1989, 1990 and 1991.*. 


Sec. 3. Section 15(d) (16 U.S.C. § 1542(d)) is amended to read 
as follows: 
*(d) There are authorized to be appropriated to the 
Departuent of the Interior for purposes of carrying out 
section 8A(e) of this Act not to exceed $390,000 for 
fiscal year 1988, and such sums as may be necessary for 
fiscal years 1989, 1990 and 1991, and such sums shall 
remain available until expended.". 


Sec. 4. Section 10(a) (1) (B) (16 U.S.C. § 1539(a)(1)(B)) is 
amended to read as follows: 


®(B) any taking otherwise prohibited by sections 9(a) (1) (B) 
or 9(a)(1)(C) of this Act if such taking is incidental to, 


and not the purpose of, the carrying out of an otherwise 
lawful activity.*. 
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STATEMENT OF PURPOSE AND NEED 


The Endangered Species Act of 1973, as amended (ESA) (16 U.S.C. 
§$§ 1531-1543) provides for the conservation, management and 
recovery of endangered and threatened species of fish, wildlife 
and plants. The ESA provides for the listing of endangered or 
threatened species of flora and fauna, prohibits certain activi- 
ties involving such species, and establishes enforcement mea- 
sures. Under the ESA, the Department of Commerce has juris- 
diction over most marine species, including most marine mammals, 
and all marine fishes and sea turtles (except when on land). The 
Department of the Interior has jurisdiction over terrestrial and 
freshvater animals and plants, a few marine mammals, all amphib- 
fans, all) avian species, and sea turtles when on land. The U.s. 
Department of Agriculture (USDA), through the Animal and Plant 
Realth Inspection Service (APHIS), examines shipments of plants 
that are imported into or exported from the United States to 
ensure that they comply with the Convention on International 


Trade in Endangered Species and the ESA. 


The purposes of this draft bill are to reauthorize appro- 
Priations to carry out the ESA for fiscal years 1988 through 
1991; and to make a technical amendment to correct an oversight 


in the 19862 amendments to the ESA. 


Section 15(a)(1) of the ESA authorizes appropriations for the 


functions and responsibilities of the Department of the Interior 
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under the Act. The authorization expired on September 30, 1985, 
but funding was continued under Pub. L. No. 99-591, making 
continuing appropriations for fiscal year 1987. This draft bill 
would reauthorize section 15(a)(1) at a level of $23,670,000 for 
fiscal year 1988, and such sums as may be necessary for fiscal 


years 1989 through 1991. 


Section 15(a)(2) authorizes appropriations for the functions and 
responsibilities of the Department of Commerce under the ESA. 
The authorization expired on September 30, 1985, but funding was 
continued under the Department of Commerce appropriations acts 
for fiscal year 1986 (Pub. L. No. 99-180) and fiscal year 1987 
(Pub. L. No. 99-591). This draft bill would reauthorize section 
15(a)(2) at a level of $2,275,000 for fiscal year 1988 and such 


sums as may be necessary for fiscal years 1989 through 1991. 


Section 15(a)(3) authorizes appropriations for the functions and 
responsibilities of USDA under the ESA. The authorization 
expired at the end of fiscal year 1985, but funding was continued 
under other authorities. This draft bill would reauthorize 
section 15(a)(3) at a level of $1,632,000 for fiscal year 1988 
and such sums as may be necessary for fiscal years 1989 through 


1991. 


Section 15(c) of the ESA authorized $600,000 annually during 


fiscal years 1983 through 1985 for the Endangered Species 
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Committee es review requests for exemptions. Funds for this 
purpose, however, have not been requested or appropriated since 
the Department of the Interior received no exemption requests 
@Guring thet time. We view the lack of requests for exemptions as 
evidence that the interagency cooperation process is working 
well. Although no exemption funds are requested for fiscal year 
1988, we believe it is important to reauthorize this activity to 
ensure that the exemption process remains available, if needed. 
Accordingly, this bill would reauthorize such sums as may be 
necessary for this purpose under section 15(c). Specific funding 
may be requested in the future, depending on whether or not any 
exemption requests are anticipated. 


Section 15(d) of the ESA authorizes appropriations for activities 
under the Convention on Nature Protection and Wildlife Preserva- 
tion in the Western Hemisphere. This draft bill would reauthor- 
ize section 15(d) at a level of $390,000 for fiscal year 1988 and 


such sums as may be necessary for fiscal years 1989 through 1991. 


This draft bill also would amend the ESA to correct an apparent 
oversight in the 1982 amendments to the Act. The 1982 amendnents 
to the ESA added a provision to section 10(a) (16 U.S.C. 

$ 1539(a)) that authorizes the Secretary of Commerce and the 
Secretary of the Interior to issue permits for takings of 
endangered species otherwise prohibited by section 9(a) (1) (B) 


(16 U.S.C. § 1538(a)(1)(B)) if such takings are incidental to, 
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(16 U.S.C. § 1538(a)(1)(B)) if such takings are incidental to, 


and not the purpose of, otherwise lawful activities. Section 
9(a)(1)(B) prohibits takings of endangered species within the 
United Statee or its territorial sea. This draft bill would 
allow permits also to be issued for incidental takings otherwise 
prohibited by section 9(a)(1)(C) (16 U.S.C. § 1538(a)(1)(C)), 
which prohibits takings on the high seas by persons subject to 
the jurisdiction of the United States. . 


The proposed amendment would enable NOAA to collect data on 
takings on the high seas which, under the current pernritting 
system, go unreported. NOAA is considering whether to issue 
permits for takings of endangered sea turtles incidental to 
certain Gulf of Mexico fishing operations. Under the current 
statute, a permit is limited to activities within the three-nile 
territorial sea. Much of the shrimping and other fishing 
activity, however, occurs outside this area. If a permit could 
be issued to cover takings on the high seas, NOAA could gather 
valuable data regarding the distribution and population size of 
the endangered Kemps ridley turtle. We do not believe this 
authority will result in an increased number of takings. 


In addition, this authority may enhance our efforts to protect 
those endangered species which are subject to entanglement. The 
proposed amendment would authorize permits to be issued for 
incidental taking of endangered species in fishing gear; however, 
as a protective measure, a conservation plan to minimize and 
mitigate the impacts of these takings would have to be imple- 


mented in accordance with section 10(a)(2) of the ESA. 
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DEPARTMENT OF AGRICULTURE 
OFFICE OF THE SECRETARY 
WASHINGTON, 0.C. 202880 


JUL 06 1987 


Honorable Gerry E. Studds dune 30 1987 
House of Representatives 
Washington, DC 20515 


Dear Congressmen Studds: 


Theak you for your letter of March 31, 1967, on behalf of the Subccoumittee on 
Fieheries end Wildlife concerning the recent hearing on the resethorisetioa of 
the Endangered Species Act (ESA). We regret the delay in responding to your 
letter. 


We are pleased to enewer your questions. 


1. According to em agreement between our Animal end Plant Health Inspection 
Service (APHIS) and the Law Enforcement Division (LED) of the U.S. Fish end 
Wildlife Service (FWS), che law enforcement agents of tho FWS investigated 
all autually agreed upon alleged violations of the plant iaport end export 
provisions of the ESA. When the egreement expired, the FWS chose not to 
continue participation. However, the Chief of che LED has maintained informal 
coatect with APHIS headquarters personnel, and the two Agencies frequently 
exchange information of autual interest. 


We have received no communication from the U.8. Department of Justice about 
renewal of the egreement. Regardless, we could not renew the agreenent 
unilaterally, and at thie point we have no indication chat the FWS favors 
renewal. 


2. In some situations, we egree that enforcement could be iaproved by sharing 
the responsibility for investigating alleged violations with the FWS. 

However, we believe that sharing enforcement responsibilities at the porte of 
eatry could also result in weakened enforcement because of a confusion of 
roles between the Agencies. The Departments of Agriculture (USDA) and the 
Interior could cooperatively investigate alleged violations after the product 
had cleared the port of entry. We believe this approach would eliminate 
confusion of Agency roles while providing investigative law enforcement 
capability at aininal expense. 


3. Although we are uncertain what cases the Natural Resources Defense Council 
(MRDC) is referring to, APHIS has the authority to seize plants that do not 
comuply with the law. Before seizing imported plants, however, we must 
establish thet they have been taken from the wild, even though certified to be 
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artificially propagated. This can be very difficult to establish. We heve s 
trained force of botanists who handle these shipments regularly and are alert 
to potential problems. We have aleo sought the opinions of other experts on 
some occasions. However, no technology is available to conclusively prove 
thet a plant has been wild-dug. On occasion, we hold suspicious shipments for 
1 to 2 deys and ask the U.S. Management Authority at the FWS to cable the 
foreign management authority that fesned the document to verify the validity 
of the artificial propagation statement. Lacking subetentive proof, we 
believe this should be the extent of our actions. Nevertheless, tbe 
management authorities throughout tha world and the Secretariat established by 
the Convention on International Trede in Endangered Species (CITES) can bring 
pressure on the issuing country by questioning or reverifying the validity of 
certificates of artificial propagation. 


4. APHIS personnel have no substantive inforaation to indicate whether 
ehippere or importers are falsely claiming that plants have been propagated. 
However, in most situations, importers are completely dependent upon the 
information received from their suppliers and have no practical way to verify 
the information. Because importers must depend on their suppliers for this 
information, APHIS personnel do not believe requiring importers to declare 
whether plants are propagated or wild-dug would aid enforcement. We cannot 
feasibly expect U.S. importers of small numbers of plants regulated under 
CITES to travel great distances to verify that the plante are being 
artificially propagated. 


5. We are not certain why the MRDC believes APHIS has tried to prosecute 
three alleged violations since CITES came into force. APHIS attempted to 
prosecute criminally one alleged violator in 1978. We lost the case, end the 
plants were returned to the faporter. Since that tima, APHIS has cooperated 
with the FWS in prosecuting several cases including two involving cacti, two 
involving ginseng, snd one involving ladyslipper. In eddition, we investigate 
numerous alleged violations each year, sany of which are unfounded and do not 
result in criminal prosecution. As we indicatad in our testimony, most plant 
violations of CITES arise from ignorance of the law, and forfeiture of the 
plents is usually a sufficient penalty. 


APHIS does not have a trained investigative law enforcement staff similar to 
the LED of the FWS. To train such a staff would take several yeare and be 
‘very expensive. However, the Office of the Inspector General (OIG) of USDA is 
available to investigate violations of the ESA and regulations thereunder, and 
APHIS has referred such alleged violations to OIG for investigstion. As 
previously stated, we believe that cooperative investigative enforcement after 
the product had cleared the port of entry would improve CITES enforcement. 


In regard to your concerns about use of Forest Service lands for the recovery 
of the grizzly bear and the Rocky Mountain wolf, habitat for these aninasls is 
being managed in conjunction with the Species Recovery Plans. The 

Forest Service forest planning process hae ensured protection end enhancement 
through the consultation process described in Section 7B of the ESA and by 
identifying mitigation constraints necessary to balance our other multiple-use 
objectives. 


We hope thie information is helpful. 


Sincerely, 


Kas of 


FACHARD €. LYNG 
Secretary, ; 
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Questions submitted for the record by Mr. Studds - APHIS 


1. During 1984 and 1985, APHIS and the Fish and Wildlife Service 
had a Memorandum of Understanding under which the Fish and 
Wildlife Service investigated violations of the plant import and 
export provisions of the Endangered Species Act. 


-Why was this agreement discontinued? 


-In prepared testimony, Mr. Bean of the Environmental Defense 
Fund noted that the Justice Department has urged that this 
agreement be renewed. Is that accurate, and if so, why has it 
not been renewed? 


2. The Natural Resources Defense Council (NRDC) has suggested 
that the enforcement of the plant import and export provisions of 
the Act could be improved if the responsibility were shared by 
the Department of Agriculture and the Department of Interior. 
Specifically NRDC proposed that Section 3(14) of the Endangered 
Species Act be amended to read as follows: 


The term “Secretary® means, .. .3; except that with respect 
to the enforcement of the provisions of this Act and the 
Convention which pertain to the importation or exportation of 
terrestrial plants; the term also means the Secretary of 
Agriculture.” 


3. The Natural Resources Defense Council (NRDC) has informed the 
Committee that APHIS employees have allowed certain shipments of 
plants to enter the country despite their suspicions that the 
documents had been altered. The NRDC added that, in other 
cases, acknowledged experts have unanimously stated that plants 
of a certain kind from certain countries are wild-duq and: being 
traded under improper artificial propagation certificates, but 
that APHIS has not acted to hold the shipments for inspection by 
experts and possible imposition of penalties. Is this 
information accurate? Can you tell the Committee what level of 
proof you believe is necessary before APHIS may hold a shipment 
of plants for further investigation? 


4. The NRDC has informed the Committee that it appears that 
other CITES countries are not yet as careful in issuing permits 
for the plant trade as they should be. The NRDC adds that some 
American dealers appear to be taking advantage of this by 
regularly importing large quantities of wild-dug succulent plants 
mislabeled as propagated, and that these dealers apparently know 
that the plants that they are importing are wild. Is this 
information accurate? If so, should APHIS consider amending its 
regulations to require the importer to declare whether his plants 
are propagated or wild-dug? 
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5S. The NRDC has informed the Subcommittee that since the 
Convention on International Trade in Endangered Species (CITES) 
came into force a decade ago, APHIS has attempted to prosecute 
only three alleged violators under the treaty's plant trade 
provision. The NRDC also notes that APHIS has not trained 
criminal investigators to carry out its responsibilites under 
CITES and the Endangered Species Act. Is this information 
accurate, and if so what does APHIS plan to do to improve its 
implementation of the Endangered Species Act? 


Forest Service 


1. At the hearing Mr. Marlenee, a U.S. Representative from 
Montana and Mr. Craig, a U.S. Representative fom Idaho, raised 
several concerns over efforts being made pursuant to the 
Endangered Species Act for the recovery of the Rocky Mountain 
wolf and the Grizzly Bear. Some of the concerns raised were 
related to constraints on the use of Forest Service lands 
resulting from recovery efforts for these 2 species. Would you 
care to respond to any of the points raised? 
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DEPARTMENT OF THE ARMY 


OFFICE OF THE ASSISTANT SECRETARY 
WASHINGTON. OC 20310-0103 


11 MAY 1997 
may 1 1087 
Honorable Gerry E. Studds 


Chairman, Subcommittee on Fisheries and 
Wildlife Conservation and the Environment 

Committee on Merchant Marine and Fisheries 

House of Representatives 

Washington, D. C. 20515-6230 


Dear Mr. Chairman: 


Thank you for your letter of April 2, 1987, to 
the Honorable Robert K. Dawson, Assistant Secretary of 
the Army, concerning <sctions taken by the Army Corps 
of Engineers to assist in the implementation of 
Endangered Species Act. On May 4, 1987, Secretary 
Dawson asSumed the post of Associate Director for 
Natural Resources, Energy and Science, Office of 
Management and Budget. The Secretary of the Army 
appointed me as Acting Assistant Secretary of the Army 
(Civil Works) effective May 4, 1987. 


To facilitate the inclusion of our responses to 
your questions in the record of the March 17 hearing 
on the reauthorization of the Act, I have enclosed a 
question/response sheet for your Subcommittee's use. 


I appreciate this opportunity to provide our 
responses for the record. 


Sincerely, 


Baby ~ 
C- v | 


“ 


: John S. Doyle, Jr. 
Acting Assistant Secretary of the Army 
(Civil Works) 


Enclosure 


74-992 - 87 - 14 
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Subcommittee on Fisneries and wildlife 
Conservation and the Environment 
Hearing on Marcon 17, 1987 


Deoartment of the Army Responses to 
Questions Relating to Reauthorization 
of the Enjangerald Species Act 


Question (1) 


"Section 7(a) (1) of tne Act directs all federal agencies to ‘utilize 
their autnorities in furtherance of tne purposes of this Act by carrying out 
programs for the conservation of* the species it protects. The Subcamittee 
is interested in how the U. S. Army Corps of Engineers (tne Coros) has 
implemented this directive and, specifically, what programs it is carrying out 
for the conservation of protected species. Also please provide to us Jetailed 
information concerning the manner in which the Corps has communicated this 
legislative directive to its District and Division Engineers." 


Response (1) 


Corps regulations and guidance (ER 1105-2-50, Chapter 2 and ER 1130-2-400) 
direct Corps division and district engineers to utilize the best managament 
techniques available, and all Cords prograns are cooriinated with appropriate 
Federal and state resource agencies. Corps project lands are managed for the 
protection and conservation of the natural resources specific to each project 
area. Whenever listed endangered or threatened species or designated critical 
habitats are found on Corps lands, tne detailed management drogram is 
coordinated with the Fish and Wildlife Service (FWS), the National Marine 
Fisheries Service (NMFS), and the aporcoriate state resource agency. In sone 
instances, the Corps has implemented the Section 7 consultation process to 
develop specific management programs for the various species of olants and 
aninals protected by the Act. Also, many Corps actions, such as dredging, 
construction, placement of dredged material, beach nourisnment, etc., are 
carried out during specific "time windows" to avoid impacts on both protected 
and nonprotected animal species curing migration, nesting, and rearing 
seasons. 


Question (2) (a) 


"What, if any, Dolicies has the Corps adopted with respect to activities 
it authorizes or carries out that affect candidate species?" 


Resnoonse (2) (a) 


Gace . S-Lo. 
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As mentioned in the above response, the Corps management programs at each 
project are designed to protect amd conserve the natural resources (olants and 
animals) in the area, and all management programs are coordinated with Federal 
and state resource agencies. The Corps has no additional guidelines regarding 
specific actions to be taken for those species of plants and animals 
categorized as “candidate species,” because the Endangered Species Act does 
not require any specific coordination or consultation for candidate species. 


Question (2) (b) 


“How, if at all, does the Corps ensure that its District and Division 
Engineers are kept apprised of the lists of candidate species amd of their 
potential presence on lands or waters under Corps jurisdiction or subject to 
Corps regulatory prograns?" 


Responses (2) (b) 
Corps Project Lands: 


To determine if any of the approximately 3850 candidate species (over 2500 
plants and over 1350 animals) are located on Corps lands, resource inventories 
have been compiled for all planned Corps projects that require environmental 
impact statements and for completed projects that are managed by the Corps. 


Corps Permit Program: 


When an application for a Corps permit is received, a preliminary review of 
potential endangered species impacts is performed before a public notice is 
issued. During the public notice comment period, the FWS and NMFS are 
provided opportunities to camment, as appropriate, on camiidate as well as on 
endangered, threatened, and proposed species. 


Section 7 Consultations: 


During Section 7 consultations associated with Corps project lands or permit 
cases, the EWS and the NMFS have an additional opportunity to provide 
information on candidate species in addition to the information and 
recamendations these agencies provide on species or critical habitats that 
have been designated for higher level consideration. 


Question (2) (c) 


"The vast majority of wetland filling activities subject to Corps 
regulatory authority under Section 404 of the Clean Water Act are authorized 
by means of ‘nationwide general permits’ pursuant to which each activity is 
not individually scrutinized by the Corps prior to its occurrence. Under the 
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Coros' regulations (33 C.F.R. 330.5(5)), however, a general oernit is not 
valid for any activity that ‘ieooardize(s) a threatened or endangered soecies 
as identified under the Endangered Soecies Act." The Subcommittee raceived 
testimony in 1985 that one of the few pooulations of the spreading 
globeflower, then a candidate soecies, had oeen destroyed in New Jersey as a 
result of a filling activity that nad been authorized py a Corps’ general 
permit. What steps, if any has the Corns since taken to ensure that similar 
losses of candidate species do not occur? How does the Coros know whether the 
‘activities authorized by 1ts general pernits may affect listed or candidate 
species?" 


Response (2) (c) 


Although the Corps regulations and nationwide pernits do not address candidate 
species, we believe that the minor nature of the activities covered by these 
permits reduces the likelihood that such species would be adversely affected. 
The case cited is very unusual, and the FWS has decided that the spreading 
globeflower should not be considered a threatened or endangered species. 
Furthermore, we do not believe that specific steos should be taken to ensure 
that losses to candidate species do not occur because such actions are neitner 
required by Federal statute nor the FWS endangered species regulations. The 
nationwide pernits do not authorize any activities that jeopardize a listed 
species. In our November 13, 1986, regulations, we modified the nationwide 
permits to require notification and Section 7 consultation if the activity may 
adversely affect a listed species. There are no restrictions or provisions on 
tne nationwide permits reiating to candidate species. 


Question (3) 


“During the 99th Congress, this Subcanmittee recommended, and the full 
House agreed, that the Endangered Species Act be amended to require the 
monitoring of candidate species to ensure that they do not decline further or 
disappear before they can be listed under the Act. How can the Corps assist 
in this monitoring effort for candidate species that occur on Lands or waters 
under Corps’ juriSdiction or subject to Corps’ regulatory programs? Would the 
assistance of the Toros in this effort requir? additional resources and, if 
so, to what extent?" 


Responses (3) 
Corps Project Lands: 


The existing broad general management programs for the resources on project 
lands provide an existing framework to which monitoring programs for specific 
soecies of plants and animals could be added. For the Corps to initiate a 
realistic and valid nonitoring program for the candidate species on its lands, 
additional personnel, with technical expertise to either conduct the 
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monitoring or to manage non-Torps contractors, and additional funds would ve 
cequired. The amount of the funds and additional personnel necessary for 
nonitoring candidate species on Corns lands would depend on the scove and 
extent of the monitoring program and upon the specific species grouos to be 
monitored. ‘“fonitoring of aquatic soecies (fish, mussel, etc.) would 02 the 
most difficult and expensive, while the monitoring of terrestrial wildlife 
would differ fran the nonitoring of terrestrial plants in time and cost. 


Corps Permit Program: 


The monitorina of candidate species in waters subject to Corps regulatory 
authorities poses a different problem. Unlike Corps project lands, there is 
not a Known number of large sites for which ongoing monitoring programs can be 
developed. Site inspections associated with permit reviews could include 
determinations as to whether candidate species are present. However, this 
would increase the time and resources required for these inspections and would 
require additional specialized training for the Corps personnel involved. 
Since the Corps coordinates all vermit applications with the FWS pursuant to 
the Fish and Wildlife Coordination Act, an increase in Corps canabilities in 


this area would only serve to duplicate the expertise already available in the 
FWS. 
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Honorable Gerry EB. Studds 

Chairman, Subcommittee on Fisheries and 
Wildlife Conservation and the Environment 

Committee on Merchant Marine and Pisheries 

House of Representatives 

Washington, D.C. 20515 


Dear Mr. Chairman: 


Thank you for your letter of March 31, 1987, in which you 
enclosed additional questions of the Subcommittee following 
my testimony of March 17, 1987, on the reauthorization of 
the Endangered Species Act. The answers to the questions 
are enclosed. 


We are pleased to be able to respond to your questions, and 
look forward to working with you and the other Members of the 


Subcommittee in the future. 
Sincérdly, ‘e 
/ , 
f/f ‘ 
yy WQ2— 


William E. ns 
Assistant Administrator 
for Fisheries 


Enclosure 
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Questions submitted for the record by Mr. Studds 


General 
e 
1. The Fish and Wildlife Service has identified 3800 species 
as possible candidates for listing under the Endangered 
Species Act. 
Has NMFS established a similar list for marine species? 


If not, what steps does NMFS take to identify those marine 
species that may be endanyered? 


Has NMFS consulted with the Fish and Wildlife Service on 
the procedures used to identify candidate species, and 
1f so, would the Fish and Wildlife Service procedures be 
appropriate for NMFS? 


As directed by the Act, the Smithsonian Institution 
identified 3000 plant species as possible candidates for 
listing. Should an outside organization create a similar 
list for marine species? 


If so, what organization do you think would be appropriate? 


Answer: The National Marine Fisheries Service (NMFS) does not 
have a list of marine species that are candidates for listing 
under the Endangered Species Act. 


However, the NMFS is developing a mechanism to identify and 
review the status of species that may warrant listing under 
the Act. We are aware of the procedures used by the Fish 
and Wildlife Service and will consult with them on this 
matter. 


We have relied on information proviq@@d to us by the public, 
research scientists, conservation organizations and other 
Federal agencies to identifymarine species that may require 
the protection ot the Act. 
Z mo 


I believe that NMFS should solicit this information from a 
variety of sources, inclu@s®g universities, professional 
scientific societies, research scientists and museums. J 
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2% What specific actions have you taken, or are you planning 
to taxe, to deveiop a recovery sian for tne right whale? 
What funding level is dJed:cated to tne consecvation of 
the r13%t whale in fiscal year i987? 


Answer: The NMFS is developing a National Recovery Plan for 

tre right whale. In the near future I will appoint a Recovery 
Team to advise and assist me in this recovery effort. In FY 87, 
$250,900 is dedicated to tne conservation of the right 

whale. 


3. Have you deterrgined which of yo-r listed species are most 
critically endaig2red, and in most seriams need for recovery 
actions? If so, smicn species are most endangered? If not, 
why not? 


Answer: Based on the results of the five-year status reviews, 
we believe that the most critical.iy endangered species are 
the following: the monx seais; Keap's ridley sea turtle; the 
cight whale; the East Greenland-SpitsSergen bownead whale, 

and the western North Pacific gray whale. 


We have developed and are implementing recovery plans for the 
Kemp's ridley sea turtle and the Hawaiian gsonk seal. The 
Caribbean monk seal may be extinct. The Mediterranean monk 
seal, the East Greenland-Spitsbergen Sowhead and the western 
North Pacific gray wnalie do not occur in U.S. waters. We 

are developing a recovery plan for the right whale. 


4. -Has NMFS established a systematic procecure for the use 
of recovery teams? If not, do you pian to estadlish 
such a procedure? 


Answer: The NMFS does not have a systematic procedure for 
the use of recovery teams. Because we are focusing more of - 
our resources on recovery efforts, we believe that such a 
procedure would be beneficial. Therefore agency personnel 
wili be developing such a procedure. 


5. Under the Act, you are required to develop and implement 
recovery plans for encanjgered and threatened species that 
fali under your jurisdiction. I understand that a jood 
deal of *research is necessary Sefore any sanasement recom- 
dations can be made and impiemented for a given species. 
To what extent have you moved beyond the research stage 
in your effort to develop recovery pians? 


Answer: Management recommendations will be included in all 
recovery pians being developed. NMFS is impiementing a number 
of recovery actions under existing recovery plans. For sea 
turtles, we have proposed regulations that would require 
certain shrimp trawlers to use turtle excluder devices in 
specific areas of the South Atlantic Ocean and Gulf of Mexico. 
Also, rogue male Hawaiian monk seals have been relocated and 
1m some cases removed from the wild for physiological studies 
to determine the cause of their aggressiveness. Although 
research needs have not been met fully, we do have enough 
information to proceed with recovery actions for many of the 
listed species under our jurisdiction. 
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6. The Fish and Wildlife Service has established agreements 
with 46 states for cooperative efforts in implementing the 
Endangered Species Act. I understand that NMFS has 
establighed one such agreement. Do you believe the states 
can fill a useful role in endangered species work on the 
species for which NMFS is responsible? If so, can you give 
any specific examples? 


Answer: I believe that states can fulfill useful roles in 
marine endangered species programs. The NMFS will be exploring 
with coastal states their interest in developing cooperative 
management plans and programs for endangered and threatened 
marine species. Such cooperative programs can be particularly 
beneficial for species, such as sea turtles and shortnose 
sturgeon, that utilize coastal areas. 


7. How much money does NMFS have available for its endangered 
species program this year? 


Answer: A tétal of $3.3 million is dedicated to endangered 
species programs, $983,000 for management, $2,131,000 for 
research activities and $214,000 for enforcement. 


TEDs 


8. In written testimony Mrs. Grunert states that “It has 
been noted by both NMFS and the shrimp industry that the 
highest incidence of turtle mortality coincides with the 
lowest point of fishing effort in the Gulf of Mexico.®* 
How do you reconcile that statement with the correlation 
drawn between shrimp fishing and turtle mortality? (See 
attached table) 


Answers Based on data gathered by the Sea Turtle Stranding 
and Salvage Network (STSSN) which monitors sea turtle strand- 
ings, there is a correlation between the level of strandings 
& major shrimping effort. These correlations have been 
Gocumented by scientists and STSSN personnel for several 

_ locations including Louisiana and Texas. The data provided 
by Mre. Grunert show only strandings for Texas, not the 
entire Gulf. In addition, those data suggest that there is a 
correlation between strandings and shrimping activity, partic- 
ularly for the Kemp's ridley. The information from strandings 
is used to augment our incidental catch data gathered by 
observers on commercial shrimp vessels. 


9. Could you please provide an estimate of how many law 
enforcement officers will be necessary, and at what 
coset, to adequately oversee the implementation of the 
proposed TED regulations? How many officers are there 
currently stationed in the Southeast and Gulf Regions? 
Did NMFS ask for any budgetary increases in FY 1988 for 
Enforcement and Surveillance operations to enforce these 
regulations 


Answer: It is estimated that four NMFS Special Agents would 
cost $240,000 per year to oversee the implementation of the 
proposed regulation. Additional costs for special operations 
such as leasing shrimp boats for enforcement work bring the 
total annual cost for NMFS enforcement operations to $275,000. 
The cost for establishing and maintaining a minimally effective 
program would be incurred by the Coast Guard. NMFS did not 
ask for any budgetar,; increases to enforce these regulations 
but plans to use existing enforcement resources. It is our 
hope that the various states will eventually assist in enforce- 
ment. There are presently 15 field agents in the Southeast 
and Gulf regions. 
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10. Accordiny to the proposed rules, 1f tne Secretacy of 
Commerce Jetermines by July 15, 1999, that tne use of 
TEDS in the Gult of Mexico 18 less than B08, tren new 
rejulatfons would be imposed on U.S. Gulf fishermen 
unless Mexican snrimp trawlers have achieved comperavle 
use Of TEDS. Would you please explain to the Subcom- 
mittee the meaning of the phrase “comparadle use of TED 
by Mexican fishermen”? How large 18 the “exican shriap 
fleet in the Gult, and how large is its sheimp catch 
relative to the Y¥.S. catch? How serious is tne inci- 
dental sea turtle catch in the Gulf of Mexico by Mexican 
shcimp trawlers? What actions, 1f any, has Mexico taken 
to require use of TEDs in its waters? 


Answer: By comparable use we mean that about the same per- 
cent of Mexican shrimp fishing effort as U.S. shrimp fishing 
effort 18 with TED equipped r.ets. This ie one of the pro- 
visions of the agreement on which the proposed regulations 
ace besed. About 450 Mexican trawlers fish for shcimp in the 
Gulf of Mexico; the number of U.S. trawlers is about 13,000. 
The latest figures show that Mexican trawlers caugnt 27,700 
tons of shrimp in the Gulf of Mexico, which cepresents about 


one third of the U.S. catch. We have no data on the incidental 


catch end mortality of turtles associated with the Mexican 
shrimp fishery in the Gulf of Mexico. 


Mexico has indicated that its shriap trawlers will be required 
to use TEDsS. The Mexican government has requested U.S. 
assistance 1n transtercing this technology to ite ehriap 
fishermen. 


es « 5 82 28 =| & 
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Questions submitted for the record by Mr. Jones 
Endangered Species 


Question: It is my understanding that last year, your 
agency took a general scientific research permit for sea 
turtles issued to it by the Fish and Wildlife Service, 
and despite its specific prohibition against allowing 
lethal takes, your agency sub-permitted that permit out 
to certain oil companies in order to protect them from 
prosecution for killing sea turtles during the demolition 
of oil rigs in the Gulf of Mexico. Could you please 
explain how this could have happened? Was the Fish and 
Wildlife Service aware that you had reissued its permits? 


Answer: The removal of offshore oil platforms using explasives 


has been identified as a possible source of sea turtle 
mortality. In order to monitor the effects, the NMFS sub- 
permitted certain oil companies as agents under the research 
permit issued by the FWS, although the activity was not 
specifically authorized by the permit. This was due to a 
misunderstanding by NMFS field personnel of what the permit 
authorized and how agents could be designated. We have since 
strengthened our permit monitoring so that such mistakes will 
not happen in the future. The Fish and Wildlife Service was 
not aware that we sub-permitted the oil companies as agents 
under the permit. 


~— =m 
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Questions for NMFS submitted for the record by Mr. Ortiz 


1. You indécate in your draft supplement to the final environ- 
mental impact statement on listing and protecting of 
various 6va turtles that there is a correlation between 
sheimp activity and turtle etrandings. Yet, statistics 
that I have received from your agency on strandings in 
Texas indicate that the highest number of strandings 
take place in Apcil, the month of lowest shrimping 
activity. Furthermore, there is no major increase in 
turtle strandings ducing the months of highest shrimping 
ectivity, July and August. 


Could you please explain your statement? 


Do you belfeve that shcrimpers are the only cause of 
turtle etrandings? 


Have other ectivities taken place in the Gulf during April 
or November which could have an adverse impact on the sea 
turtle? 


Answer: The months of greatest sea turtle strandings off 
Texas are April, May, July and August, with April accounting 
for nearly a quarter of the strandings. Scientists have 
demonstrated that there is a correlation between turtle 
strandings and ehrimping activity. We believe that turtle 
strandings deta augment data odteined by observers on ehriap 
boats. Stranding deta ere not the sole or principael basis 
of estimates of incidental catch end mortality of sea 


turtles. 


There are several causes of turtle etrandings, both natural 
and humen-induced. We Nave not been able to determine the 


causes of most strandings. 


Yes there ere a number of activities, such es ofl rig cemovals 
that have teken place during April oc November that could 
have advecee impacts on sea turtles. However, we do not have 
Gata thet indicate any specific activity has caused any 
increese in strandings. 


npr yvpe@nLeen 
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> wwrs Gata suggest that 49,973 sea turtles are caught 
ennually By U.S. Shrimp Vessels operating in the South- 
easterne).S. and 11,179 die. How did you get your data 
estimates for caught and dead turtles? What is your 
confidence level regarding these estimates? 


How many actual observer hours were spent off the coast 
of Texas? 


How many turtle strandings and deaths were observed off 
the coast of Texas? Off the coast of Louisiana? 


Do you have data on the impact of purse seiners on the 
sea turtle? Could you provide me with the detailed 
statistics? 


How many turtles do you eetimate die each year from all 
factors? - 


Spewer! In answer to your first question, please refer to 
etter dated March 20, 1987 from William Evans, Assistant 
AG@ministrator for Pisheries, to the Honorable Gerry Studds. 
This letter was previously inserted for the record. The 
tables provided herein (Numbers 5 through 9) give estimates 
of mortality and the 95 percent confidence intervals for each 
species of sea turtles incidentally teken in shrimp trawls. 


Odservers aboard shrimp vessels spent 7,829 hours off Texas 
and 5,176 hours off Louisiane. During that time they observed 
the following: 


Texas Louisiana 
ote aptur Dee ote eptur De 
Loggerhead 7 4 16 7 
Kempe ridley 2 2 4 0 
Green 1 0 0 0 
Hawksbill 0 0 1 0 
Leatherback 0 0 0 0 


These captures are included in the CPUE deta in Tables 5, 6, 7, 
8, and 9. 


‘Prom 1980 to 1986 eae total of 1,117 sea turtles were found 
stranded off Texas and 143 off Louisiane. Prior to 1986, 
when 126 turtles were found stranded, the effort on the 
Louisiana coast was considerably less than off Texas. Thus, 
the totals are not comparable. 


We do not have detailed statistics on the incidental catch 
of see turtles in purse seines. However, the information 
that we do have indicates that this is not a significant 
source of turtle mortality. Other sources of mortality 
(including natural mortality) would be additive to fishing 
mortelity and simply strengthen the case for controlling the 
mortality we know about. 


We do not have an estimate of the number of turtles that die 
each yeer from all causes. 
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3. What do you believe is the principal cause of sortality 
to sea turtles? 


Why is Shrimping never listed as a principal danger in 
your 5 year report on endangered species? 


What has your agency done to addrese the other causes of 
Geath to the turtle besides shrimpers? ‘ 


Answer: Based on available information the principal cause Se \ 
nonnatural sea turtle mortality is drowning in shrimp trawls. 


The S-year status report discusses mortality of sea turtles 
in shrimp trawls a number of times (sse pages 19, 45, 54 and 
79). 


We have consulted with other federal agencies on a number of 
activities that have impacts on sea turtles, including oil 
rig removals and dredging. During these consultations we 
have worked with the involved agencies to develop methods to 
reduce the impects to sea turtles from these activities. We 
are considering a number of ways to eddress sea turtle 
mortelity by all sources. 


4. Is the sea turtle considered by conservationists to be 
endangered in countries other than the United States? 
What efforts, if any, has the U.S. made to work with 
other countries to protect the sea turtle? 


Answer: Kempe ridley, hawksbill and leatherback sea turtles 
are listed as endangered throughout their ranges. Breeding 
colonies of the green and olive ridley sea turtles also are 
listed as endangered. I believe that conservationists agree 
with these listings. The remaining populations of sea 
turtles ere listed as threatened. 


We have worked with a number of countries, including Mexico, 
Indonesie, Panama, Honduras, and Japan to transfer TED 
technology. We anticipate increasing our TED technology 
transfer efforts in Mexico in the near future. The NMFS 
also has participated in the MEXUS Gulf cooperative 

research agreement, contracted to produce a recovery 

plan for sea turtles in the Caribbean and played a major 
role in organizing and conducting the western Atlantic 

Sea Turtle Symposia (WATS). 


The Convention on Internationel Trade in Endengered Species 
(CITES) lists Kemps ridley, hawksbill, leatherback, green 
and loggerhead turtles on Appendix 1. 
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5. The Mexican efforts to patrol the beaches in Rancho 
Nuevo should be commended. However, I understand that 
the entire nesting beach is not gsonitored during the 
entire fiesting period. Do you believe that human and 
animal take in Mexico is still a problem for the sea 
turtle? 


Do you believe that Mexican shrimping is a threat to 
the sea turtle? 


Are you aware that Mexico has a turtle fishery? What 
is its impact on the sea turtle? . 


Answers We believe that nesting Kemp's ridley sea turtles 
receive adequate protection from the Mexican Government. 
Human and animal take of eggs and nesting Kemp's ridley sea 
turtles is not a problem in Mexico. The major nesting area 
for this species is protected by the Mexican Government. 
There is only scattered nesting on other beaches and similar 
protection is not warranted for these few areas. 


yes, we believe that Mexican shrimping is a threat to sea 
turtles, particularly the Kemp's ridley. However, the — 
waters off Rancho Nuevo are closed to trawling during the 
nesting season, and the Mexican Government will likely 
require its shrimp trawlers to use TEDs in the near 
future. In addition, waters off major nesting beaches in 
Mexico recently have been designated as wildlife reserves. 
We believe these ections will have a significant positive 
effect on sea turtle stocks. 


yes, we ere aware that Mexico has a fishery for Olive ridley 
sea turtles. The harvesting of turtles obviously has an 
impact on the population of the olive ridley sea turtle. 
However, we have no reliable data with which to quantify 
this impact. 


5. Mr. Weber signed a letter earlier this year stating that 
if proposed regulations were not promulgated by mid- 
thas it would be too late for implementation in 
July. ou did not issue the regulations until March 
2nd. Also, some shrimpers have still’ not received 
copies of the regulations and many have not known about 
the public hearings. Don‘t you think in light of this 
information that the Ist phase-in of the regulations 
should be delayed until January 1988? 


Answer: Copies of the proposed regulations, draft supplementel 
Impact statement and the negotiated agreement, on which the 
proposed regulations are based, all were widely distributed. 
NMPS held 16 public hearings on the proposed regulations in 
the affected coastal states. We are now in the process of 
considering the thousands of comments received on the proposal. 
Based on the number of comments received, we believe that the 
shrimp industry and other interested parties were adequately 
informed of our proposed regulations. At this time there is 
no decision on a final regulation and thus no decision on 
starting dates. 
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6. I am concerned about the availability of TEDs for oheingers 
and mwt?s' position that whether sufficient TEDs are 
- available or not, the regulations will go into effect in 
Jaqary? 1968. Pirst, how many TEDs do you anticipate will 
be needed by July 15th? 


Do you really believe they will be éesiianie at a reasonable 
cost? 

How many TEDs do you anticipate will be needed by January 
1988? 


flow can you possibly require compliance with a regulation 
if the necegsary equipment for compliance is not available? 


Answer: Based on available information concerning the shrimp 
trawling industry, the National Marine Pisheries Service esti- 

mates on July 15, 1967, between 8,000 and 12,000 TEDs would 

be required under the proposed rule. This number would not 

change on January 1, 1988. We estimate that 37,000 TEDS 

would be required by 1990. 


Yes, we believe that sufficient TEDs will be available at a 
reasonable price to implement any regulation that is published. 
This belief is besed on information received from 18 potential 
manufacturers of TEDs. 


7. Another major concern of amine is testing. I understand 
thet you are testing for turtle exclusion, so you picked 
Cape Canaveral, Florida. However, conditions are not 
the same in the Gulf. We have trash problems that could 
possibly change the result. How many turtles have been 
caught in TEDs in 
the Gulf? 


How many have been caught in stendard nets during research 
exercises? 


Of the turtles caught in TEDs in the Gulf, how many were 
dead? 


Answer: The NMFS TED has been tested for shrimp retention 
throughout the Gulf and South Atlantic on offshore commercial 
shrimp grounds by commercial fisherman. During these tests no 

turtles were taken in TED equipped nets. We have no reason 

to believe that the TED will not be equally effective in 
inshore shrimping grounds. We have been working with a number 
of individuals and organizations to conduct the appropriate 
tests to confirm this belief. 


During our research about 180 turtles were ceught in standard 
nets. 


No turtles were found dead in TED~equipped nets during our 
tests. We have a report from a shrimper that a turtle was 
caught by a bungee cord in a TED-equipped net. 


< 
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8. I understand that the leatherback’ turtle may be too large 
for the TED and, beceuse of its soft shell and ferocious 
temper,.emay actually kill itself fighting in the TED. Do 
you have any comment? 


Are we trading one endangered species for another? 


Answer: Leatherback sea turtles account for less then 1 percent 
of the incidental mortality of sea turtles in shrimp trawls. 

The TEDs required to release large leatherbacks would be far 
too big to use aboard the majority of shrimp trawlers. We 
expect no increase in mortality of leatherbacks because of 


TEDse use. 


We believe thet the TED requirements of the proposed regu- 
letions will have significant conservation benefits for ell 


species of sea turtles. 


9. Have you ever tested the TEDs on 4 nets at a time on the 
large Gulf Trawlers? What were the results? 


Do you fave conclusive data to prove that 4 TEDs can be 
pulled safely and effectively at one time? 


Answer: No, we have not conducted tests of the TED on four 
nets at a time. However, we have made 110 tows with two nets 
equipped with TEDs and two standard nets. The results of 
these tests indicated that there would be no problem towing 
four nets equipped with TEDs on trawlers capable of towing 
four nets. 


10. The entire negotiation process concerns me. The regu- 
lations seem to me to be a “done deal.” Are you going 
to pay any attention to public comments and the outcry 
in the Gulf States? 


Is there any point in Gulf Shrimpers comments on the 
regulations? 


Answer: Under Secretary Calio provided the environmental 
community and shrimp fishing industry with an opportunity to 
reach an agreement on how to prevent sea turtles from drowning 
in shrimp trawls. Dr. Calio provided this opportunity because 
both sides expressed an interest in solving the problen. 

NOAA sponsored the negotiations in good faith and found thet 
the agreement reached was adequate to discharge our duties 
Onder the Endangered Species Act. The proposed regulations 
are based on this agreement. 


We are in the process of reviewing the thousands of comments 
received end will give each comment appropriate consideration 
However, the decision on the final regulations must be based 
on the best available information and the requirements of 
the Endangered Species Act. 
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11. How much money are you recommending for education on the 
TED for shrimpers? 


Are you*educating the public in Spanish and in Vietnamese 
as well as English? 


Answer: We are in the process of developing our educational 
program. At this time we are not able to determine what the 


costs will be. 


We plan to develop turtle protection posters in all three 
languages. 


12. Michael Weber is quoted in this morning's COPRUS CHRISTI 
CALLER sa ing that the alternative to TEDs is, and 1 quote, 
e Fisheries will be closed." Do you agree with 
Mr. Weber's comment? 


How many shrimpers have been charged with violating the 
Endangered Species Act in regard to the sea turtle? 


Who has the authority to develop or implement a management 
plan to protect the sea turtle? 


Does the plan have to require TEDs? Why or why not? 


Answer: Our position in this issue is to provide adequate 
protection to sea turtles. We have not considered closing the 
fishery and do not believe that it is necessary to do so to 
protect sea turtles. 


Our records show that there have been 28 cases involving sea 
turtles, 11 of these resulted in penaities for violations of 
the Act. Two of the cases are still open. 


Both the National Marine Fisheries Service (NMFS) and U.S. 
Fish and Wildlife Service (FWS) have authority to develop a 
management plan for sea turtles under the Endangered Species 
Act. The two agencies have an agreement that places turtles 
in the marine environment under the jurisdiction of NMFS. 
NMFS has developed a recovery plan which contains a number 
of management actions to protect sea turtles. 


There are no specific requirements for a turtle management 
or recovery plan to require TED or any other gear. However, 
we believe that the use of TEDs by shrimp trawlers will have 
significant benefits to sea turtle populations without 
having significant adverse effects on shrimp trawlers. 
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13. Many people have expressed concern about the safety aspects 
of the TED. Were those concerns considered in the proposal 


of the regulations? 
e . 
How has NMFS addressed those concerns? 


If a crewman on a shrimpboat was injured by working with a 
TED, could NMFS be held liable? 


Answer: Most, if not all, those concerns were addressed during the 
development of the NMFS TED. In response to comments we 

modified the prototype severel times and changed the device 
significantly. The original device weighed 90 pounds and 

the latest model weighs less than 40 pounds and is 

collapsible. There are four qualified devices under the 

proposed regulation. Our experience has shown that the 

devices are relatively easy and safe to use. 


NMPS could not be held liable for any accidents or injuries 
involving TEDs. There are four devices to choose from and 
the owner or captain can elect to fish in an area in which a 


TED is not required. 


14. Have you considered the potential incceased insurance costs 
to shrimpers in determining the total economic impact of 
these regulations on the shrimp industry? 

e 


What do you estimate the cost of these regulations to be to 
the shrimp industry? How did you reach that estimate? 


Answer: According to our assessment, requiring the use of TEDs on 
shrimp trawlers would not increase insurance costs. As 

stated earlier, TEDs are relatively easy and safe to use. 

We see no reason to expect an increase in the number of 

accidents or injuries if TEDs are used with the appropriate 


care. 


We estimate the range of costs to the industry to be between 
$4 million and $8 million annually. This is based on the 
costs of TEDs and the loss of bycatch that is sold. These 
costs are discussed fully in the Regulatory Impact Review. 


15. How many people will ve effected by these regulations? 


Answer: We estimate that about 30,000 people will be affected 
directly by these regulations. 
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U.S. DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 


June 1, 1987 


To 


Gina DeFerrari 


From: Jeanne Grasso 


Attached are Tables #5 through 9, which 
answer Congressman Ortiz's question #2 
as submitted for the record pursuant to 
the ESA hearing on March 17, 1987. They 
were inadvertently omitted from the 
package that was sent to you. 
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United States Department of the Interior 


FISH AND WILDLIFE SERVICE 
WASHINGTON, D.C. 20240 


JUN 2 
In Reply Refer To: _ 
FWS/0ES/1902408 


Honorable Gerry E. Studds 

Chairman, Subcommittee on Fisheries and 
Wildlife Conservation and the Environment 

Committee on Merchant Marine and Fisheries 

House of Representatives 

Washington, D.C. 20515-6230 


Dear Mr. Chairman: 

Thank you for your March 31 letter concerning the hearing on reauthorization 
of the Endangered Species Act. Enclosed are the Service's responses to 
your questions. If I can be of any further assistance, please let me know. 


Sincerely, 


DIRECTOR 


Enclosures 
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QUESTIONS SUBMITTED FOR THE RECORD BY MR. STUDOS 
Candidate Species 


Question 1: Last year's proposed reauthorization 
bill included a provision to require the Fish and 
Wildlife Service to monitor candidate species and to 
use emergency listing authority to list those species 
when necessary. Do you believe this provision is 
necessary, and do you support its inclusion in this 
year's bill? What specific actions would you take to 
implement such a provision? 


Answer: The Service considers that the existing 
requirement to list all species that qualify as 
endangered or threatened already mandates monitoring 
of candidate species. In addition, emergency listing 
provisions have been available since the Act was first 
passed (extended to plants in 1979) and have been 
employed on appropriate occasions to forestall imminent 
declines of candidate species. 


Since 1984, when notices of review were instituted for 

all candidate species native to the United States, 
monitoring of candidates has increasingly been a central 
organizing theme of the Service's administration of 

the Endangered Species Act. The notices of review are 
powerful information-gathering tools that are widely 
disseminated among those likely to have knowledge of 

the status of candidate species and those able to suggest 
additional candidates for review. Other Federal 

agencies, as well as State and private organizations, 

often use our notices to guide their land management 

and protection activities, providing early protection 

for many candidate species. The U.S. Forest Service 

and the Bureau of Land Management, for instance, treat 

our candidates as sensitive species. The Service is also 
in close contact with organizations such as The Nature 
Conservancy and State Heritage Programs that gather current 
information on species. We have also included a provision 
in the new consultation regulations that calls on the 
Director to provide, in addition to the lists of endangered, 
threatened, and proposed species, a list of candidate 
species that may be present in a Federal agency's project 
area when species lists are requested under Section 7(c). 
(See 50 CFR Subchapter 402.12(d).) Because we already make 
a major effort to identify and assess the status of 
candidate species, we believe an amendment requiring the 
Service to monitor them is unnecessary. Further, the 
Service would have done nothing different with regard to 
candidate species if last year's House amendment had been 
enacted; we view ourselves as already in compliance. 


Endangered Plants 


Question 2: The House report (Report 99-124) on 
H.R. 1027, (legislation passed by the House of 
Representatives during the 99th Congress to reauthorize 
the Endangered Species Act) included the following 
language: °The Committee believes the Fish and Wildlife 
Service should examine alternatives for plant 
protection. Such alternatives could include a process 
for regular communication with public and private 
organizations concerning the status of listed plants; 
voluntary management agreements to provide advice and 
assistance to private landowmers with listed plants; 
and a mechanism to assist State and local law enforcement 
agencies that have jurisdiction over the theft, 
destruction, or illicit trade of listed plants on private 
lands. The Service should also continue to implement 
direct approaches for protection of plants, including 
the acquisition of easements related to plants to provide 
a basis for their protection.” Which of these specific 
actions, if any, has the Fish and Wildlife Service taken 


to improve protection for endangered plants? 


Answer: The Service has undertaken efforts for the 
cooperative protection of listed plants in concert with 
landowners and State authorities. Examples include 
landowner agreements to protect habitat for the green 
pitcher plant and publication of a booklet for 
distribution to landowners who may owm habitat of the 
gmall whorled pogonia. The Service also plans to assist 
the State of Maine in developing instructive materials 
for landowners in the range of the Furbish lousewort. 
The Service intends to pursue other cooperative 
management arrangements for listed plant species as 
Opportunities arise. 
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Question 3: It has been suggested that the 
protection of endangered plants should be enhanced by 
making it a Federal offense to take an endangered plant 
from private property if that taking is done in violation 
of a State trespass law or is otherwise prohibited by 
State law. The aim of such a provision would be to 
aid landowers in their efforts to protect endangered 
species on their own property. What is your reaction 
to this proposal? 


Answer. There are two differing elements of the 
proposed amendment: to "remove, cut, dig up, or damage or 
destroy" listed plants on private lands in violation of the 
laws of any State, or to do so in the course of trespass on 
private lands. The first element of the proposed amendment 
would potentially apply to landowners as well as others, 
while the second would apply only to persons engaged in 
illegal conduct under State trespass laws. 


We believe it would be wise to more closely examine State 
laws before moving to make purely intra-state activities, 
particularly activities of landowners with respect to plants 
on their lands, subject to Federal criminal penalties. We 
would suggest the Committee fully examine the range of State 
protections for listed or rare plants, both to determine how 
well such laws are actually operating to protect plants, and 
to permit a policy judgment on the variations between the 
differing State protective systems. No other prohibition in 
the Act is subject to variations in State laws, and we 
believe the situation should be fully explored before any 
action is taken. 


While the Service is aware of several instances of 
deliberate vandalism or collecting of listed plants on 
private lands, such as the vandalizing of the only know 
population of the Virginia round-leaf birch, most plant 
species are more seriously threatened by conversion of 
habitat or incompatible land management regimes than by 
collecting or vandalism. In addition, instances of vandalism 
are very difficult to verify. It is often difficult to 
distinguish damage caused by a human agency from that caused 
by browsing or grazing, and the total destruction of listed 
plants may be indistinguishable from natural mortality. Such 
actions may not be detectable unless the affected plant 
population is being monitored down to the level of 
individual plants. We accordingly believe the usefulness of 
the proposed amendment as a conservation tool would be quite 
limited, and would again reiterate our position that the 
Act should be reauthorized without substantive amendments. 
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In addition, we would note that the Lacey Act Amendments of 
1981 provide a law enforcement tool against those who 
illegally take State-listed plants from State or private 
lands in violation of State laws designed to protect such 
plants from such activities, and who then engage in 
interstate commerce, transportation or receipt of such 
plants. The Endangered Species Act itself prohibits 
interstate commerce in Federally-listed plants. Since the 
majority of such illegal takings would appear to be for 
commercial purposes, we believe we have the necessary 
authority to act in such instances. 


Gaps in our enforcement abilities appear to exist for listed 
plants in the areas of removal and reduction to possession 
from private lands while in the course of trespass, if the 
plants do not enter into interstate commerce, and the 
malicious destruction of listed plants on non-Federal lands. 
We do not believe these two factors warrant an amendment at 
this time, for the reasons listed above. 
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Question 4: In prepared testimony, Mr. Bean of 

the Environmental Defense Fund has proposed an amendment 
to the Endangered Species Act to prohibit the malicious 
destruction of endangered plants on Federal lands. 

He noted that there have been apparent examples of such 
destruction citing the apparent cutting of a number 

of Virginia round-leaf birch seedlings in Virginia. 

Do you believe such an amendment is necessary, and would 


you support it? 


Answer: We believe existing law provides sufficient 
penalties for the “malicious destruction” of listed plants 
on Federal lands. As noted below, there are laws and 
regulations applying to virtually all Federal lands which 
prohibit such actions. We would further refer again to our 
response to the previous question, noting that verification 
of such vandalism is extremely difficult. 


Should vandals be apprehended, the following penalties would 
be applicable: 


NATIONAL FOREST LANDS: 36 CFR 261.9(c) prohibits "damaging 
any plant that is classified as a threatened, endangered, 
sensitive, rare, or unique species"; 16 U.S.C. 551 provides 
a penalty of up to six months in prison, or a fine of up to 
$500, or both for any violation of the regulation. In 
addition, 18 U.S.C. 1853 provides a penalty of up to one 
year in prison, or a fine of up to $1,000, or both, for 
anyone who “unlawfully cuts or wantonly destroys or injures” 
any tree on any lands of the United States purchased or 
reserved for public use, or upon any Indian lands. 


PUBLIC LANDS (BLM): 43 CFR 4140.1(b)(3) prohibits “cutting, 
burning, spraying, destroying or removing vegetation” 
without authorization; 43 U.S.C. 1733 provides a penalty of 
up to one year in prison, or a fine of up to $1,000, or 
both, for any violation of the regulation. 


NATIONAL PARK LANDS: 36 CFR 2.1 prohibits, except where 
specifically permitted, "possessing, destroying, injuring, 
defacing, removing, digging or disturbing from its natural 
state ... (any) plants or the parts or products thereof"; 16 
U.S.C. 3 provides a penalty of up to six months in prison, 
or a fine of up to $500, or both, for any violation of the 
regulation. 


NATIONAL WILDLIFE REFUGE SYSTEM LANDS: 50 CFR 27.51 
prohibits (except where authorized) "disturbing, injuring, 
spearing, poisoning, destroying or collecting ... any 
plant"; 16 U.S.C. 668dd(e) provides a penalty of up to six 
months in prison, or a fine of up to $500, or both, for any 
violation of the regulation. 


| 


+ 
We therefore believe we have the necessary authority to 
pursue “malicious damage or destruction” of listed plants on 
Federal lands, amd that no such amendment is presently 
needed. 


Finally, as a point of clarification, we would note that the 


Virginia round-leaf birch seedlings apparently damaged by 
vandals were located on privately owned lands, not Federal 
lands. 

\ . 


‘ X 
; < 
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Listing 


Question 5: In prepared testimony, Mr. Bean of 
the Environmental Defense Fund urges that the Service 
“embrace the modest goal of making final listing 
decisions on all of the current Category 1 candidate 
species by the end of this century." What additional 
resources would be required to meet this goal? 


Answer: There are now approximately 900 Category 
1 candidates for listing under the Act. To list 900 
candidate species by the end of the century, the Service 
would have to average approximately 70 listings yearly 
for the next 13 years. This would come to about $4.2 
million annually at the present cost-per-species of 
listing, or about $1 million above the 1988 listing 
budget request. We believe the Fiscal Year 1988 budget 
request is adequate for listing high priority species. 
Assignment to Category 1, however, does not necessarily 
indicate that a species has high priority for listing, but 
only that information concerning its status is relatively 
complete. There is a very good chance that many of the 
species that would be listed between now and the year 2000 
would be expected to come from among species now recognized 
as Category 2 candidates, but that would be revealed through 
our ongoing survey work to ultimately rank higher than 
species now included in Category 1. 


74-992 - 87 - 15 
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TEDs 


Question 6: Material submitted for the record of 
the hearing by Mr. Weber of the Center for Environmental 
Education includes a recommendation from the Fish and 
Wildlife Service to the Gulf of Mexico Fishery Management 
Council on use of the Turtle Excluder Device (TED). 
To what extent has the Fish and Wildlife Service been 
involved in the controversy over the mandatory use of 
TEDs by the shrimp industry? 


Answer: Responsibility for the conservation of 
sea turtles is shared with the National Marine Fisheries 
Service (NMFS), which has jurisdiction over turtles 
when they are at sea, while the Fish and Wildlife Service 
has responsibility when they are ashore on nesting 
beaches. Therefore, the regulations proposed in March 
1987 to implement the use of TEDs by shrimpers were 
developed and proposed by NMFS. The Fish and Wildlife 
Service has been intensively involved in the recovery 
and enhancement of sea turtle populations under its 
jurisdiction and has encouraged and supported NMFS' 
actions in promulgating these regulations. The Service's 
direct involvement so far has been to provide comments 
on the proposed TED regulations. 
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Recovery 


Question 7: In prepared testimony, Mr. Feierabend 
of the National Wildlife Federation notes that over 
half the funds spent by the Fish and Wildlife Service 
in 1987 on its endangered species recovery program were 
allocated to only nine species. He suggests that 
resources need to be allocated more evenly among all 
listed species. Do you agree? 


Answer: There are over 450 listed species with 
recovery tasks that deserve some consideration,although the 
recovery tasks are not all the responsibility of the Federal 
government. To distribute available recovery resources 
as equitably as possible, the Service developed a 
priority system (published in 48 FR 43098-43105) to 
identify the highest priority recovery needs. This 
system uses a two-tiered approach based on both species 
and recovery task priorities. Species priorities are 
based on threat, recoverability, and taxonomy. Task 
priorities are based on the assessment of the recovery 
action as to its impact in preventing extinction or 
maintaining species numbers. Recovery actions identified 
in recovery plans are biologically assessed using this 
priority system to ensure that available funds are directed 
toward highest priority needs. This biological 
assessment allows the Service to make objective funding 
decisions. The California condor, black-footed ferret, 
and whooping crane are three highly visible, critically 
endangered species with high recovery costs to which 
the Service has committed major resources. In addition, 
the southern sea otter, grizzly bear, wolf, Puerto Rican 
parrot, and manatee are biologically lower priorities, but 
the high cost recovery actions for these species are also 
deemed important by the Congress, which has designated 
appropriated funds for these species in recent years. 
Although these previously mentioned species utilize 
a large portion of the Service's recovery resources, 
an additional 168 recovery projects involving 123 
additional species have been funded. This reflects the 
Service's commitment, to the extent possible, to allocate 
recovery resources where they are most needed. 
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Question 8: In written testimony, Mr. Bean 
of the Environmental Defense Fund recommended that 
endangered species recovery plans should be fairly 
specific about: 


“1) what criteria, when met, will establish that 
the species has in fact recovered; 


2) the time frame within which the recovery effort 
is to be carried out; and 


3) the estimated costs to the appropriate Service 
of carrying out the measures for which it will be 
responsible under the recovery plan.” 


To what extent are these issues already addressed in 
recovery plans? To the extent that they are not, what 
advantages or disadvantages would be associated with 
their inclusion in recovery plans? 


Answer: To the extent possible, all three issues 
raised by Mr. Bean are currently addressed in recovery 
plans. 


1) Criteria are established in recovery plans to 
determine when a species is recovered. The recovery 
goal is stated (in quantitative terms when possible) 

in the recovery plan under the heading "Recovery 
Objective.” For example, in the Eastern Cougar Recovery 
Plan, it states that “Recovery will have been 
satisfactorily accomplished when at least three 
self-sustaining populations have been found or 
established in the U.S. Each population will be 
considered self-sustaining if it contains a minimum 

of 50 breeding adults, and if losses of these adults 
are being replaced through reproduction and/or 
immigration from nearby populations." Likewise for 

the Gmall Whorled Pogina Recovery Plan: “Locate and 
protect 30 populations (sites) of at least 20 individuals 
each throughout the range of the species. At least 

15 of these sites should be located in the New England 
area.” There are situations where not enough information 
is known about a species to establish quantitative 
recovery goals when a plan is written. In these 
circumstances, the Service policy is to establish a 
general goal, proceed with recovery actions, and 
subsequently develop more specific, quantitative goals 
as more information is accumulated about a species. 

The recovery objectives are based on our best current 
information. We review and revise our recovery plans 
periodically and adjust recovery goals based on new 
information that becomes available. 
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2) Again, as stated in item 1, enough information is 
not always available to identify a specific time frame 
for recovery to occur. However, in the 

Implementation Schedule (Part III) developed for each 
recovery plan, an attempt is made to identify those 
tasks that should be done first (priority 1) and an 
estimate is given on how long the task should take. 
The accuracy of this information will depend on how 
such is already known about the listed species before 
the recovery program is initiated. As tasks are carried 
out, time factors are modified to reflect new 
infcrmation. 


3) The discussion on time in item 2 can also be applied 
to costs. Whenever possible, the Implementation Schedule 
will identify costs for recovery tasks. These costs 

are estimates, normally based on previous experience 

in doing similar work. However, costs change, unexpected 
expenses occur, and delays will obviously have an 

impact. Experience has shown that developing more 
accurate, long-range, cost estimates for recovery 
planning is not realistic. 


It is the Service's position that recovery plans 

currently address priorities, goals, time, and costs to 
maximize effectiveness, and any additional effort in this 
regard would not result in any meaningful impact on species 
recovery efforts. 


ll 
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General 


Question 9: In written testimony, Mr. Bean of 
the Environmental Defense Fund and Mr. Fitzgerald of 
the Defenders of Wildlife have suggested the 
establishment of a civil cause of action, similar to 
that created by Superfund, for recovery of damages for 
injuries to endangered species that result from 
violations of the Endangered Species Act. What is your 
reaction to this proposal? 


Answer: We view this proposal as likely to be 
highly controversial, and in the interest of a pranpt 
reauthorization of the Act, we strongly urge the 
Committee not to consider the issue at this time. There 
have been no hearings on the implications of the proposal 
and, to the best of our knowledge, no specific language 
advanced for consideration. We continue to believe 
that the purposes of the Act can beet be served by a 
reauthorization with no significant changes to provide 
a period of time for the Service to administer a constant 
body of law. If, after several years of operating under 
a stable program, it appears that changes are needed, 
the matter could be addressed in detail during the next 
reauthorization period. Such a postponement of 
consideration would also provide both the Comnittes 
and the Administration an opportunity to evaluate the 
operation of the natural resource damage provisions 
of the Superfund and other environmental laws, providing 
amore solid basis for decision-making. 


12 
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Question 10: In written testimony, Mr. Robertson 
of the International Association of Fish and Wildlife 
Agencies recommends that the Endangered Species Act 
be amended to “maintain the integrity of State programs 
and the Federal program with regard to Indian utilization 
of endangered species." Do you believe such an amendment 
is necessary and would you support it? 


Answer: It is the Department's view that the 
prohibitions of the Endangered Species Act apply to 
everyone, including Indians. That is why the Department 
pursued prosecution in the Dion case. Although the 
Supreme Court did not rule In the Dion case as to whether 
Indian treaty hunting rights are abrogated by the Act, it 
did rule that such treaty rights are abrogated by the Eagle 
Protection Act. The Department of Justice, after 
consultation with the Department of Interior, has recently 
filed changes against Chairman Billie of the Seminole Tribe. 
who allegedly took one of the remaining Florida panthers. 
Accordingly, this case may present an opportunity for the 
courts to decide this very important issue. Pending such a 
resolution, the Department does not believe an 
amendment is necessary because it continues to take the 
position that the Endangered Species Act does apply to 
the exercise of Indian treaty hunting rights as a reasonable 
and necessary nondiscriminatory conservation measure. 


13 
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Question ll: In written testimony, Mr. Pitts of 


recovery program for endangered fish species in the 
Upper Colorado River Basin calls for the establishment 
of a $10 million capital fund for the acquisition of 
water rights in the upper Colorado River Basin. He 
recommended that the Endangered Species Act be amended 
to authorize $10 million for fiscal year 1988 for this 
purpose. Does the Administration suport this proposal? 


Answer: The Administration doses not support this . 
proposal. We accordingly do not believe an amendment to the 


Endangered Species Act is necessary at this time to 
ensure the authorization of this fund. 


14 
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Question 12: In written testimony, Mr. Pitts of 
the Colorado Water Congress recommended that the 
Endangered Species Act be amended to require the 
Secretary of the Interior to provide to Congress by 
March 1, 1988, reports of the progress made by the Upper 
Colorado River Basin Coordinating Committee and Platte 
River Basin Coordinating Committee. He further 
recommends that the reports include recommendations 
of reasonable and prudent measures, including necessary 
funding mechanisms, which can be utilized for avoiding 
jeopardy to and enhancing recovery of endangered species 
while respecting and maintaining applicable State and 
interstate water allocations and management systems. 


Answer: We do not believe that such an amendment 
is necessary. The Secretary, through Bureau of 
Reclamation and Fish and Wildlife Service representation 
on the Colorado River Coordinating Committee, is making 
every effort to ensure that the conservation of 
endangered Colorado River fish species and State and 
interstate water allocation and management systems are 


compatible. 


15 
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Question 13: To what extent, if any, has the 8th 
Circuit Court decision in Sierra v. Clark constrained 
the ability of the Fish and Wildlife Service to take 
threatened species that are predating on livestock? 


Answer: The decision of the 8th Circuit Court 
and the implementing regulations published by the Service 
(50 FR 50793) on December 12, 1985, grant full authority 
to designated employees or agents of the Service (or 
the Minnesota Department of Natural Resources) to take 
depredating wolves (a threatened species in Minnesota) 
within one-half mile of the place where such depredation 
occurred. Any young-of-the-year taken on or before 
August 1 of that year must be released. Subsequent 
to the promulgation of these regulations, Animal Damage 
Control activities were transferred from the Department 
of Interior to the Department of Agriculture. O 
May 12, 1986, the Service issued an endangered species 
subpermit to the Animal and Plant Health Inspection 
Service (Department of Agriculture) to engage in wolf 
depredation control activities consistent with the 
Service's regulations. 


Although the 8th Circuit Court decision affirmed the 
authority of the Service (and its subpermittees) to 

control depredating wolves, the court ruled that the 
Service could authorize public trapping of wolves as a means 
of further controlling depredating wolves and of 
implementing objectives identified in the Service's Eastern 
Timber Wolf Recovery Plan only if the measures were required 
by population pressures within the wolf population. This 
has limited the Service's ability to develop a cooperative 
relationship with landowners and stockgrowers victimized by 
depredation. This situation exacerbates an already 
difficult law enforcement problem in areas where livestock 
and these threatened predators overlap. Further, the 
decision has reduced the efficiency and effectiveness of the 
Service's depredation control program. A regulated sport 
harvest of threatened predators is likely to engender 
greater public cooperation and support, resulting in fewer 
illegal takings and the removal of a larger percentage of 
offensive individuals fram the population, ultimately 
reducing the number of depredating animals in the 

predator population. 
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Question 14: Concern has been expressed to the 
Subcommittee that Federal agencies may not be camplying 
with the Endangered Species Act consultation process, 
or that once they have received a jeopardy opinion, 
they may not be implementing the Service's “reasonable 
and prudent alternatives." The Center for Environmental 
Education cites as an example the following: 


“The Center prepared a report for the EPA which 
reviewed its implementation of the ESA...." 


To reduce the possibility that such a problem will occur 
in the future, it has been suggested that the Fish and 
Wildlife Service require Federal agencies to respond 

to the Fish and Wildlife Service indicating their 
intended actions to camply with the suggested alternative 
measures called for in the Service's Section 7 
consultation opinions, and also provide a follow-up 
letter indicating when the “reasonable and prudent” 
alternatives had been campleted. What is your reaction 
to this suggestion? 


Answer: In the final regulations on interagency 
cooperation published jointly by the Fish and Wildlife 
Service and the National Marine Fisheries Service 
(June 3, 1986), subegection 402.15(b) states, “If a 
jeopardy biological opinion is issued, the Federal agency 
shall notify the Service of its final decision on the 
action." This was specifically included in the final 
regulations to keep the Service informed as to which 
alternative(s) the Federal agency intended to implement 
in order to avoid jeopardy to listed species or adverse 
modifications to critical habitat. 


A follow-up system is presently being developed by the 
Service in the area of mitigation pursuant to the Fish 
and Wildlife Coordination Act. Once this system has 
been tested, its use for the consultation process will 
be considered. 
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QUESTIONS FOR THE RECORD 
SUBMITTED BY CHAIRMAN WALTER B. JONES 


Northern Rocky Mountain Wolf Recovery Plan 


Question: A draft recovery plan calling for the 
reintroduction of the Rocky Mountain wolf into 
Yellowstone was released in October of 1985 and has 
gone through numerous revisions since that date. I 
understand that the Service is expected to make a 
decision on the latest recovery plan in mid-March. 

Has that decision been made, and if not, what obstacles 
remain? 


Answer: The Service's Denver Regional Office will 
shortly complete an analysis of the comments received 
on the most recent review of the plan. The plan will 
be finalized and approved soon after that analysis is 
completed. 


18 
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Endangered Species 


Question: Despite amendments to the Endangered 
Species Act in 1982 designed to speed up the listing 
process, it is our understanding that a large percentage 
of final listing packages still fail to meet the listing 
deadlines. Could you submit for the record an analysis 
of how long it took to list every new species added 
to the endangered or threatened species lists since 
1983 and could you explain why so many listing packages 
still fail to meet the listing deadlines? 


Answer: The law requires either adoption of a 
final rule or withdrawal within 1 year of publication 
of a proposed rule, with a possibility of deferring 
the decision on a listing for an additional 6 months 
when there is scientific disagreement. Deferring a 
des*ynation of critical habitat for 1 year also is 


possible. 


Of 156 species listed since October 1, 1983, 66 (42%) 
were beyond the l-year limit when final rules were 
adopted. Of 114 listings without critical habitat, 
26 (24%) went over deadline. Of 42 listings with 
critical habitat, 40 (95%) went over deadline. 


Final rules most frequently go over deadline when there 
is significant controversy regarding the justification 
for listing a species or designating its critical 
habitat. In some of these cases, repeated reopenings of 
public camment periods and the necessity to hold one 

or more public hearings have pushed final rules over 
the legislated limit. When faced with a situation where 
information upon which a proposal is based has been 
called into question, we have generally seen delay while 
additional information can be gathered as less 
undesirable than either unwarranted withdrawal of the 
proposal or unjustified listing of the species. The 
requirement that rules designating critical habitat 

be analyzed for probable economic consequences means 
that such rules take longer to process, and in same 
cases, this analysis results in the deadline being 
missed. In several instances (e.g., least Bell's vireo, 
Florida and Alabama beach mice, loach minnow and 
Spikedace, Concho water snake), the Service has adopted 
final rules to list species while deferring designation 
of critical habitat in order to avoid having econanic 
analysis unduly delay listings. 
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Question: The Fish and Wildlife Service conducts 
internal Section 7 review for all of its major programs. 
Could you please explain what internal Section 7 
consultation process the National Marine Fisheries 
Service utilizes to document the compliance of its ow 
programs with Section 7? 


Answer: The National Marine Fisheries Service, 
like the Fish and Wildlife Service, conducts internal 
consultations on actions within their own programs that 
may affect listed species or critical habitat. These 
programs include Fisheries Management Plans and the 
issuance of scientific research permits. 
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Center for 
En 
Education 


20 March 1987 


Honorable W.J. Tauzin 
U.S. House of Representatives 
Washington, D.C. 20515 


Dear Representative Tauzin: 


I wish to respond to several of the questions you raised at the 
recent hearing on the use of Turtle Excluder Devices in the southeastern 
shrimp fishery. As the hearing was necessarily brief, it was difficult 
to explore a number of issues fully. I would like to provide you with 
the results of our investigations regarding these issues. 


1) What evidence supports the link between shrimp fishing and sea 
turtle mortality? 


The literature and evidence supporting this link is extensive. I 
have enclosed a paper summarizing the literature as of 1979. Since then, 
of course, other information has become available. I presented some of 
this information in Exhibits B, D, F, G, H, I, J, and Q of my recent 
testimony before the House Subcommittee on Fisheries and Wildlife 
Conservation and the Environment. 


The evidence is of several types. First, observers on government 
and coamercial vessels have provided fully documented reports of sea 
turtle captures and mortalities. Second, in a series of interviews over 
the years fishermen have provided estimates of the number of turtles they 
incidentally catch and drown. You may refer to Exhibit G of my testimony 
for an example. 


With reference to Louisiana and Kemp’s ridleys specifically, I refer 
you to Exhibits H and K of my testimony. In 1984, fishermen reported 
catching five to ten Kemp’s ridleys per boat in Oyster Bayou in Caillou 
Bay during a brief period; some of the animals were dead. As recently as 
last year, fishermen reported the capture of Kemp’s ridleys in Texas and 
Louisiana waters before, during, and after the Texas closure. 


During the years, adult female Kemp’s ridleys have been tagged 
before they have left their nesting beach at Rancho Nuevo, Mexico. Of 
109 long distance recoveries, 84 percent were by shrimp trawls. Also, 32 
percent of them occurred in the waters of Louisiana. Many of these 
animals were dead. Scientists have also tagged head started Kemp's 
ridleys before they are released off Texas. Of 372 recoveries since 
1978, 82 were by shrimp trawl. Also, 46 were recaptured off Louisiana, 
both inshore and offshore. 


Whaie Protection Fund @ Seal Rescue Fund © Ses Turtle Rescue Fund © Marine Habitat Program 
1725 DeSetes Soreet, NW Washington, DC 20036 (202) 429-5609 
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The incidental capture and mortality of sea turtles in shrimp trawls 
is well-established. Furthermore, in the judgment of those who have 
investigated this problem most thoroughly, it is the gravest remaining 
threat to Kenp’s ridley sea turtles and is contributing to a decline in 
loggerhead sea turtle populations along the Atlantic seaboard. 


2) What evidence exists to justify requiring TEDs in the inshore of 
Louisiana, but not the inshore areas of North Carolina? 


During the negotiations leading to the set of recoseendations upon 
which NMFS has based its proposed regulations, the negotiating tears were 
presented with little evidence regarding the capture of sea turtles in 
the bays and sounds of North Carolina. The negotiating group defered 
recommending that TEDs ba required in inshore waters until additional 
information could be developed, elther by NMFS or in the process of the 
public hearings on the proposed regulations. 


By contrast, there is a wealth of information demonstrating that the 
capture of Kemp's ridley and other sea turtles in the inshore of 
Louisiana is a regular occurrenoe. I have referred to much of this 
evidence in my response to the previous question. Page 18 of Exhibit K 
of ay testimony shows a useful map of some recent Keap’s ridley captures 
in Louisiana, many of thea in inshore waters. 


Finally, it may be useful to quote from a review of the status of 
the Kesp's ridley by Dr. Henry Hildebrand (see page 451 of Exhibit I): 


Kemp's ridley could be logically labeled the Louisiana turtle 
because its greatest abundance is found there. It is beyond a 
doubt the commonest marine turtle in the state. However, it is 
concentrated in the shallow water from Marsh Island to the 
Mississippi Delta. Based on information supplied by shriapers 
it has declined greatly in abundance during the past 25 years. 
There appears to be little prospect for a quick improvement in 
its survival status. 


I might also add that the industry negotiating team insisted upon 
including the inshore of Louisiana in the requirements for use of Turtle 
Excluder Devices. As Michael Bean has described in his letter to you of 
March 18, Mr. Mialjevich was particularly insistent upon this point. 


I hope that this information helps in your review of this complex 
problem. We remain hopeful that a satisfactory resolution of this 
problem can be fashioned, 


chael weber 


Vice President for Programs 


cc. Gerry Studds 
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April 17, 1987 


The Honorable Gerry E. Studds 

House Committee on Merchant Marine and Fisheries 
Room 1334 

Longworth House Office Building 

Washington, D.C. 20515-6230 


Dear Mr. Studds: 


This responds to your letter of March 31, 1987, in 
which you asked two questions concerning a proposed 
amendment to the Endangered Species to require the 
monitoring of candidate species. Your questions and my 
responses to them are as follows: 


Q. H.R. 1027, legislation passed by the House of 
Representatives in the 99th Congress, included a provision 
to require the Fish and Wildlife Service to monitor 
candidate species, and to use emergency listing authority to 
list those species when necessary. Do you believe this 
provision is still necessary. 


A. Yes, the provision in question is still very much 
necessary. Currently, candidate species receive absolutely 
no protection under the Endangered Species Act. The Fish 
and Wildlife Service, other federal agencies, and the public 
in general have no legal obligations with respect to 
candidate species whatsoever. This is true even though the 
Fish and Wildlife Service has determined it already has 
sufficient information to warrant proposing for listing the 
nearly 1,000 candidate species in the United States that the 
Service has designated “category I candidates." The only 
reason that the Service has not acted to list -- and thus 
protect -- these species is that the Service lacks the 
resources to do so. In short, these species require the 
same rigorous protection that the Act provides for listed 
species, yet they get none. 


In theory, the Service could act to head off any 
significant threat to the well-being of a candidate species 
by utilizing its emergency listing authority. That 
theoretical safeguard is of no avail, however, unless the 
Service has some effective means of monitoring the status of 
candidate species. There is considerable evidence that the 
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Service currently lacks any systematic, well-designed program to monitor 
candidate species. That evidence includes the following: 


-- the Texas Henslow’s sparrow apparently went extinct recently, even as 
the Service was trying to decide whether to list it; 


-- the Wyoming toad, though formally listed as endangered in 1984, was 
apparently already extinct by then; at least a few dozen were known to survive 
only four years earlier; 


-- the Guam bridled white-eye numbered about 2,000 in 1981, two years 
after the Governor of Guam had petitioned the Service for its listing; by the 
time it was finally listed in 1984, the bird was apparently extinct; 


-- the Guam rail underwent a similar rapid decline following the Governor 
of Guam’s 1979 petition for its listing; an emergency listing in 1984 came too 
late to prevent its complete disappearance from the wild; 


-- the Wide-leaf warea, a plant, became a category 1 candidate species as 
a result of a 1979 survey that found only four populations of this species: 
five years later, the plant had still not been proposed for listing and a new 
survey found that the plant had disappeared from three of the four previously 
known sites; the plant is still not listed; 


-- Hymenoxys fexana, a Texas aster, was first identified as a plant 
likely to need the Act’s protection in the congressionally mandated 
Smithsonian Institution study of 1976; only three populations remained when 
the species was finally proposed in 1985 and two of these were destroyed by 
the time of its listing in 1986; 


-- The Mauna Kea Silversword. a spectacular Hawaiian flower, consisted of 
35 naturally occurring specimens at the time of che 1982 status report on 
which its candidate status was based; the entire wild population was reduced 
to 15 by time of its 1986 listing; 


-- Achyranthes rotundata, an Hawaiian shrub, was also identified by the 
1976 Smithsonian study, formally made a candidate species in 1980 and finally 
listed in 1986. Between 1981 and 1985, the population declined by 80%, from 
2,000 to 400. 


-- several candidate plants are restricted to a type of wetland ecosystem 
known as “vernal pools" in the San Diego area; a recent survey revealed that 
between 1979, when the last comprehensive survey of area pools was done, and 
1986, when the next such survey was done, more than 40 per cent of the vernal 
pools in San Diego had been destroyed as a result of filling under authority 
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of Corps of Engineers individual or nationwide general permits; the same study 
also revealed that a not one cent of the hundreds of thousands of dollars of 
money raised by means of special assessments on developers authorized to fill 
vernal pools has in fact been spent for pool acquisition and protection. 


Q. If so, what specific actions do you believe the Fish and Wildlife 
Service should take to implement it? 


A. If the proposed amendment is enacted, the Fish and Wildlife Service 
should take several specific actions to implement it. The object of these 
actions is to establish a systematic, well-designed program to monitor the 
status of candidate species in a way that is likely to detect changes in the 
status of those candidates or significant threats to their well being before 
those changes or threats result in loss of populations or significant 
diminishment of nuabers. 


The first step in such a program is to communicate to all appropriate 
Service offices and personnel the fact that developing effective means of 
sonitoring each candidate species (initially emphasizing category I 
candidates) is a specific task to be undertaken by the Service. The mechanics 
of carrying out this task are likely to vary from species to species, but in 
many instances could be aided by the development of interagency agreements 
with other federal agencies, such as (1) an agreement with the National Park 
Service to cooperate in the designation of private lands containing candidate 
species as “national natural landmarks", (2) agreements with the Bureau of 
Land Management and Forest Service to incorporate in their wilderness study 
area inspection programs wherever possible visits to sites within such areas 
where candidate species (particularly plants) have been known to occur to 
determine the current status of the species there, (3) an agreement with the 
Bureau of Land Management or with its various state offices to provide for 
systematic monitoring of candidate species on designated “areas of critical 
environmental concern” that have been established for such species and to 
cooperate in the identification of additional such areas that may be 
appropriate for such designation, and (4) an agreement with the Environmental 
Protection Agency to cooperate in the latter’s advance identification of 
wetlands liksly to be unsuitable for filling so as to include in such areas 
all wetlands known to contain candidate species (an action that could well 
have avoided the tremendous loss of candidate species in the San Diego vernal 
pools had it already been undertaken). 


In addition to these interagency agreements, the Service should identify 
the other measures necessary to ensure effective candidate species monitoring, 
support such of it as possible with grants to state agencies under Section 6 
and identify annually to Congress the additional monitoring work that could be 
carried out through Section funding if sufficient funds were available. The 
Act may currently give the Service adequate authority to undertake all the 
specific actions recommended here. The fact that it has failed to do so, 
however, and the further fact of the documented tragic losses and declines of 
candidate species, mean that it is imperative that Congress now direct it to 


initiate a candidate monitoring program. 
Sincerely, 


Mach A [oe~ 


Michael J. Bean 
Chairman, Wildlife Program 
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April.13,1987 


Honorable Gerry E. Stubbs, 
U.S. House of Representatives ae he Pe aa 


Dear Sir, 


In reference to letter dated March.31,1987 concerning TED 
use, 

Opponents of TED use who arge that the cost of the TED 
would cause a serious enconomic threat to the Shrimp industry 
are correct. 

For the past five years or more some of our group has been 
working with N.M.F.S. and Georgia Sea Grant to develope a workable 
device. 

Most gave up in failure, immediately others built or purchased 
the N.M.F.S. TED and tried to make it work, but finally put it on 
the dock. 

The main reason was shrimp loss. I explained during the 
negotations that the figures I used were from fishermen that pulled 
the device in all weather, tides and other conditions faced by 
fishermen each day. The last vessel to pull a N.M.F.S. TED said 
he had a 18% loss. 

The cost of devices, spares and loss of shrimp would be 
alarming. 

One of our shrimpers who tried the Georgia device owns and 
operates a 44 foot vessel with a 671 GM engine. He states that 
he compared his catch with the device in one of his two nets and 
he estimates up to 252 shrimp loss. 

I don't feel the N.M.F.S. figures are acturate because they 
are not representive of all areas,dept, weather conditions, size 
of vessels, net size and type of shrimp being caught. They don't 
have the data. 

The cost of insurance to shrimpers has tripled in the last 
three years. The use of TEDs by the industry I feel had nothing 
to do with the increase, however there has been no claims related 
to use of TEDs to my kmowledge. If the insurance companies began 
receiving TED related claims I am sure the cost of insurance will 
incease. The Georgia device seems to be the answer on the Georgia 
coast for the larger vessels with larger nets.I feel that no device 
has been developed that will solve the problem. 


P.O. Box 609: Richmond Hill, Georgia 31324 (912) 727-2126 
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I feel that voluntary use, shortens tow time, recitation on 
board, education programs and tragging programs on theshrimp industry 
part have shown a decrease in strandings and if the other causes 


of Sea Turtles related moritility were addressed the same effect would 
be visable. 


Sincerely, 


aad Lu, MY. 


eonard W. Crosby, 
B.F.C. Manager 


LWC/kaj 
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pile Sar, MBiY 1: 


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. OC 29460 


MAY 14 187 


THE AOMINISTRATOR 


Honorable Gerry E. Studds 

Chairman, Subcommittee on Fisheries and Wildlife 
Conservation and the Environment 

Committee on Merchant Marine and Fisheries 

House of Representatives 

Washington, D.C. 20515 


Dear Mr. Chairman: 


Thank you for your letter of March 31. I appreciate this opportunity 
to provide you the enclosed information on the Environmental Protection 
Agency's (EPA) activities to implement the Endangered Species Act for 
inclusfon in the record of the March 17 hearing on reauthorization of the 
Endangered Species Act. EPA, like other agencies, is subject to the 
requirements of this Act and the related regulations of the U.S. Fish and 
Wildlife Service. The law requires that EPA avoid adverse impacts on 
endangered species and their habitats in carrying out our programs. In 
addition to complying with the law, I believe EPA has a special obligation 
to protect endangered species in view of the Agency's over-all mission of 
environmental protection. 


I hope this summary wil] be useful to you. Please contact us if you 
need further information. 


(Ee 


Lee M. Thomas 


Enclosure 
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Question 1: Section 1(a)(1) of the Act directs all federal 
agencies to “utilize their authorities in furtherance of the purposes of 
this Act by carrying out programs for the conservation of" the species 
it protects. Please outline for the Subcommittee how EPA has implemented 
this directive and specifically detail what programs it is carrying out 
for the conservation of such species. Also please provide for us detailed 
information concerning how EPA has communicated this legislative directive 
to its field offictals. 


Answer 1: Requirements for compliance with the Endangered Species 
Act (ESA) are generally built into implementing regulations or guidance 
for the relevant EPA programs. EPA has chosen to implement its responsi- 
bilities under the ESA through specific requirements developed as appro- 
priate by its individual program offices, rather than through a centralized 
procedure. The Office of Federal Activities (OFA) within the Office of 
External Affairs in EPA maintains general oversight of ESA implementation 
and issues. The OFA and the Office of Policy, Planning and Evaluation 
also carry out special studies from time to time on ESA implementation. 


For the EPA programs that are subject to the National Environmental 
Policy Act (NEPA) our NEPA regulations (40 CFR Part 6) require that 
protection of endangered species and their habitats be considered as 
part of the NEPA review process. Programs included under this regulation 
are: municipal wastewater treatment plant construction grants, new source 
NPDES permits in undelegated states and the Outer Continental Shelf, 
construction of EPA facilities, and research projects carried out by our 
Office of Research and Development. Compliance with the ESA is also 
addressed in various guidance documents related to NEPA compliance, most 
recently in guidance issued by EPA to its regional offices on carrying 
out oversight of state environmental reviews which are done under 
construction grants delegation. 


EPA regulations under the Federal Insecticide, Fungicide, and Rodenti- 
cide Act (FIFRA) (40 CFR Sections 155 and 158) require that impacts on 
endangered species be considered in the registration process. The EPA 
Office of Pesticfde Programs consults with the Fish and Wildlife Service 
and the Endangered Species Office of the Department of the Interior on 
individual registration reviews. Impacts on endangered species may be 
mitigated by labelling requirements or other registration conditions. 

In 1986, EPA carried out a study of the pesticides program's activities 

in support of the Endangered Species Act. As a result of this study a 
number of initiatives have been undertaken to improve EPA's performance 

in this area. The program is currently eight months into a seven work-year. 
$300,000 effort to implement an endangered species management plan (copy 
enclosed). This is currently being evaluated and modified for use by 
the EPA Office of Toxic Substances in administering the Toxic Substances 
Control Act. 
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EPA's regulations (40 CFR Section 270.3) under the Resource Conser- 
vation and Recovery Act (RCRA) require that permits for waste treatment 
storage and disposal facilities be issued in a manner (and contain condi- 
tions) which are consistent with applicable federal laws, including the 
Endangered Species Act. In October 1983, a guidance memorandum on compli- 
ance with these laws was issued by the Office of Solid Waste, which 
advised hazardous waste managers in EPA regional offices to establish 
procedures to ensure compliance with these laws, primarily by establishing 
contacts in the other federal agencies and advising applicants that these 
laws apply. In addition, we are currently working on location standards 
that will influence the granting of permits for hazardous and solid waste 
facilities. These standards will include protection of natural habitats 
and endangered species as factors in facility siting. 


EPA’s Superfund clean-up program under the Comprehensive Environmenta) 
Response, Compensation and Liability Act (CERCLA) incorporates consideration 
of endangered species and habitats during its Remedial Investigation/Feasi- 
bility Study (RI/FS) process which is central to the selection of remedial 
actions at hazardous waste sites. Under RI/FS guidance issued in 1985 
the EPA regional offices are to consult with the Fish and Wildlife Service 
regarding whether there may be impacts on endangered species as a result 
of a remedial action alternative. EPA is currently developing guidance 
on Superfund compliance with other environmental laws which specifically 
requires that the applicable or relevant and appropriate requirements of 
the ESA, as well as other environmental laws, be identified and complied 
with during response actions. 


Water quality and aquatic habitat protection goals identified in the 
Clean Water Act and species conservation goals set out in the Endangered 
Species Act are clearly linked and EPA has several specific program 
areas which address this linkage. Thus, EPA regulations (40 CFR Sec. 
122.49(c)) require the Agency when issuing NPDES permits to take into 
account protection of endangered species. Similarly, EPA regulations 
(40 CFR Section 230.10(b)(3)) prohibit the issuance of Section 404 permits 
that would jeopardize endangered species. 


In addition, EPA's draft groundwater classification guidelines 
incorporate concerns for endangered species in deciding whether or not 
Class I designation (special and vulnerable aquifers) is appropriate. 
For example, the guidelines address whether the aquifer discharges to a 
wetland or other surface water where there would be an impact on an 
endangered species or its habitat. 


In its program for ocean disposal site designation under the Marine 
Protection, Research, and Sanctuarfes Act EPA coordinates with the 
National Marine Fisheries Service (NMFS) and the FWS prior to final 
designation of ocean disposal sites. Site designation for ocean disposal 
of dredged materials is delegated to the EPA regional offices, and the 
Ocean Dumping Site Designation Delegation Handbook for Dredged Materia) 
requires formal compliance with the ESA through coordination with the 
NMFS and FWS. Compliance with the ESA is also required in the Agency's 
ocean disposal permit program. 
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Under Section 301(h) of the Clean Water Act the Agency {s authorized 
to modify secondary treatment requirements for discharges into marine 
waters by publicly owned treatment works. EPA regulations (40 CFR Section 
125) require waiver applicants to demonstrate that modified discharges 
be consistent with the ESA. EPA's 301(h) Delegation Handbook also requires 
regional offices to coordinate with NMFS and FWS prior to making a decision 
to approve these modification requests. 


Finally, EPA addresses endangered species issues in its reviews of 
environmental impact statements and environmental regulations prepared 
by other agencies. EPA performs these reviews under Section 309 of the 
Clean Air Act. These reviews include a wide range of environmental 
policy considerations. On endangered species issues specifically, EPA 
will point out potential problems, although the Agency generally defers 
to the National Marine Fisheries Service or the Fish and Wildlife Service 
on more detailed follow-up to them. 


Question 2(a) and (b): Since 1980, the U.S. Fish and Wildlife 
Service has identified a large backlog of “candidate species" that appear 
to meet the biological criteria for listing under the Act, but that wil] 
very likely not be listed for many years because of the Service's limited 
resources for listing. 


(a) What, #f any, policies has EPA adopted with respect to activities 
{t authorizes or carries out that affect such candidate species? 


(b) How, 1f at all, does EPA ensure that its field personnel are kept 
apprised of the Service's lists of candidate species and their potential 
occurrence in areas subject to EPA regulatory authority? 


Answer 2(a) and (b): The Agency does not have either over-all or 
program regulations which specifically address how to treat these 
species. While EPA does not address candidate species in the pesticides 
registration process, the Agency does consider those that are proposed 
for inclusion on the list. If it appears that there will be an effect 
on a proposed species EPA will consult with the FWS. Of course, to the 
extent that some candidate species co-exist with listed species protection 
of the latter will also benefit the former. In the other programs 
(construction grants, RCRA, Superfund) any consideration of candidate 
species would be included as part of the over-all environmental review, 
and the FWS may provide information on candidate species in reviewing 
site-specific actions. EPA also addresses candidate species on a selected 
basis in its reviews of other federal agencies’ EISs. 


Under the Clean Water Act Section 404(b)(1) guidelines EPA is required 
to review Section 404 permit applications to assure not only that endangered 
species are protected, but also to prohibit activities that will result 
in adverse effects to fish, wildlife, special aquatic sites and on aquatic 
diversity, productivity and stability. Although candidate species are 
not specifically mentioned they would be covered under this regulation. 
The 404 Advanced Identification Guidance (see question 2(c)) being developed 
to assist regional offices in more effectively protecting bottomland 
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hardwood and other wetlands will specify that candidate species. as well 
as endangered and threatened species, be considered in the Advanced 
Identification Process. The Office of Wetlands Protection also regularly 
provides EPA regional offices with information on proposed, threatened. 
and endangered species that are likely to occur in or utilize wetland 
habitats in their region. 


Question 2(c): The Subcommittee {s aware that the EPA has recently 
increased its efforts to identify in advance of any proposed filling 
activities those wetlands and other aquatic areas that EPA believes to 
be unsuitable for filling under Section 404 of the Clean Water Act. 

Has EPA considered as a matter of general policy working with the Fish 
and Wildlife Service to delineate specific areas where wet] and-dependent 
or aquatic candidate species occur and then designating such areas as 
unsuitable for filling? 


Answer 2(c): The Office of Wetlands Protection in EPA is currently 
developing lists of Priority Wetlands in each of the ten EPA regions. 
This effort ts designed to identify the nation's most ecologically valu- 
able and vulnerable wetlands. Wetlands included by the U.S. Fish and 
Wildlife Service within key rivers where endangered species recovery 
plans have been developed or critical habitat areas identified will be 
strongly considered for inclusion in the EPA Priority Wetlands Lists. 


In addition, EPA fs increasing its effort to identify wetlands or other 
aquatic areas that are determined to be either suitable or unsuitable for 
discharges of dredged or fill material in advance of applications for 
Section 404 permits. Wetlands deemed unsuitable as discharge sites under 
the advanced identification process will generally also be included in a 
Regional Priority Wetland List. EPA may also consider initiating the 
advanced identification process for wetlands not on a priority list in 
situations where the FWS requests that a threatened critical habitat for 
an endangered species be protected. 


EPA is also working with the FWS on development of the Department of 
Interior's National Wetlands Priority Conservation Plan. This Plan is 
being developed to assist decision-makers in identifying wetland interests, 
and the types and locations of wetlands warrenting consideration for 
federal and state acquisitions in accordance with Section 301 of the 
Emergency Wetlands Resources Act. The Plan is intended to link closely 
with EPA's Priority Wetlands Lists and to stress the importance of acquiring 
threatened wetlands that serve as critical habitats for threatened or 
endangered species. 
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Question 3: In the 99th Congress this Subcommittee recommended. and 
the full House agreed, that the Endangered Species Act be amended to 
require the monitoring of candidate species to ensure that they do not 
decline further or even disappear before they can be listed under the 
Act. How can EPA assist in this monitoring effort? Would EPA's assistance 
in this effort require additional resources and, if so, what are those 


additional resources. 


Answer 3: Monitoring of these species would primarily be the 
responsibility of the Department of the Interior, since EPA does not 
have either the systems or the resources to monitor wildlife on a regular 
basis. EPA will upgrade its system for notifying regional program offices 
of both threatened and candidate species in cooperation with the Office 
of Endangered Species. Information developed in site-specific EPA reviews 
could prove useful in assessing impacts on candidate species. This 
would not be resource-intensive. 


HEE 
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The Honorable Richard E. Lyng 
Secretary 

Department of Agriculture 
Washington, D.C. 20250 


Dear Mr. Secretary 


Over the past few months, representatives of conservation 
organizations have brought to my attention what they consider to 
be serious deficiencies in the law enforcement programs of 
various Departments under the Endangered Species Act (ESA), the 
Convention on International Trade in Endangered Species of Wild 
Pauna and Flora (CITES) and other laws dealing with illegal trade 
in fish, wildlife and plants. 


These allegations are a matter of concern to me as Chairman 
of the Committee on Merchant Marine and Pisheries, which has 
jurisdiction over both the ESA and CITES. The ESA is widely 
recognized as a model conservation statute for the entire world. 
Moreover, our country played a leading role in the development of 
CITES and has actively encouraged other countries to improve 
their enforcement efforts. I am, therefore, distressed by some 
of the allegations which have been made with respect to your 
Department's enforcement of controls over the import and export 
of plant species afforded protection under the ESA or CITES. 
Within the Department of Agriculture, these responsibilities 
historically have been delegated to the Animal and Plant Realth 
Inspection Service (APHIS). 


Your Department was given these responsibilities withces 


fespect to plants because of its specialized knowledge and@ me 
appreciation of the value of all plant life. Some of the @ 7 
allegations which have been raised with regard to the Department —cc 
of Agriculture are set forth below: oo Ga 
oO _.t 

a) ge 

~ < 
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Absence of Prosecutions - 


Since CITES came into force a decade ago, it has been stated 
that APHIS has prosecuted only one alleged violator -- in 1978. 
Promulgation of implementing regulations for CITES in 1984 (49 PR 
42912-42918) does not appear to have resulted in increased ar 
enforcement efforts. It has been stated that the only CITES 
cases in recent years have been brought by the U.S. Pish and 
Wildlife Service (FWS), not APHIS. 


Despite the dearth of cases, it has been suggested that 
there has been evidence of numerous violations of CITES controls 
regarding both imports and exports: 


° During 1978-1980, the source of information on the 1978 
cycad case referred to above supplied documented tips on at 
least three other illegal imports; no prosecutions resulted. 


° In December 1983-January 1984, a non-governmental 
conservation organization reviewed 1982 plant export records 
based on APHIS pest and health inspections. This search 
uncovered several probable violations of CITES, including 
exports of over 10,000 cacti, 10,000 lady slipper orchids, 
and almost 3,000 pitcher plants. Other than a case brought 
by the Pish and Wildlife Service, no cases have been brought 
as a result of this review. 


° In 1964, APHIS allowed the importation of 3,900 Appendix I 
cacti because they were listed on the Mexican permit under 2 
synonyms -- even though these synonyms had been clearly 
mentioned on the CITES listing proposals, which were 
prepared by the United States. A similar number were 
probably imported in 1985 prior to a conservation 
organization bringing the matter to PWS and APHIS attention. 


° In late 1985, the Arizona “cactus cops® uncovered evidence 
of continuing illegal importations of about 300,000 cacti 
from Mexico. FWS is now investigating, but APHIS has denied 
responsibility because the initial evidence arose from 
interstate shipments rather than imports. 


Scrutiny of Poreign Permits/Shipments - 


Both before and after issuance of the regulations, it has 
been alleged that APHIS has refused to “look behind” foreign 
CITES permits to ensure that the plants in the shipments really 
fit the explicit conditions on the permit: 
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° In March 1983, TRAFFIC (U.S.A.) informed PWS and APHIS that 
the 30,000 cycads entering the country each year from the 
Dominican Republic were actually taken from the wild, 
despite the use of CITES documents suitable for propagated 
plants. It has been stated that APHIS refused to prohibit 
imports until FWS instructed them to do so. 


° In March 1985, APHIS still insisted that it had no authority 


to refuse entry for plants taken from the wild if documented 
with propagation certificates. FWS law enforcement 
officials maintain that the inspecting officer -- in this 
case, an APHIS employee -- does carry the responsibility for 
detaining and initiating investigations of suspicious 
shipments. It has been stated that APHIS’ stance means that 
thousands of cacti and other succulents that are probably of 


wild origin continue to enter the country with improper 
propagation documents from West Germany and Madagascar. 


Implementation of APHIS Regulations - 


It has been alleged that APHIS may not be properly 
implementing its own regulations. Many of the illegal exports 
revealed by the review of 1982 APHIS export documents had been 
issued phytosanitary certificates by officials of state 
cooperating agencies. Nevertheless, APHIS now relies on two such 
agencies, California and Plorida, to inspect and approve exports 
of allegedly propagated CITES protected plants. This practice 
appears to be in conflict with APHIS’ regulations, specifically 
the footnote to section 355.2(6). It has been suggested that 
this practice will allow continued export of wild plants 
incorrectly described as propagated. 


I would very much appreciate your having the appropriate 
persons in your Department review the foregoing allegations and 
provide me with a response to them. In addition, I would 
appreciate receiving answers to the following questions together 
with a description of your Department's law enforcement progran: 


° How many allegations of violations of CITES has APHIS 
received since CITES came into effect in 1975? How many of 
these allegations has APHIS investigated? How many has 


APHIS asked the U.S. Fish and Wildlife Service to 
investigate on its behalf? ; 


° How many civil penalties, other than forfeiture of the 
plants themselves, has APHIS imposed on plant importers or 
exporters who have not complied with CITES? 
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° Is there currently a contractual or other formal agreement 
with PWS under which such alleged violations may be 
investigated? If so, please supply a copy. If not, which 
agency is now investigating alleged violations of CITES? 


° How many APHIS staff are trained in investigating alleged 
violations and preparing criminal cases? 


° APBIS regulations, specifically the footnote to section 
355.2(b), explicitly require that plants protected by CITES 
or the ESA and intended for export “be presented at the port 
for export together with the documents® at the time of 
validation of CITES or ESA export documents. Are plants, 
which are claimed to be artificially propagated and which 
are roetac ee by cooperating State phytosanitary officials 
in Plorida or California, now presented to APHIS personnel 
at a designated port at the time of validation of the export 
documents? If not, how does APHIS explain this variance 
from its own regulations? Under what statutory authority 
41d APHIS transfer effective Federal enforcement powers to 
State agencies? 


° Does the application for APHIS’ "General Permit® require 
informetion as to the source of the applicant's plants, 
specifically whether they are propagated in accordance with 
CITES definitions? The regulations (section 355.11, p. 
42913) do not appear to request such information. If not, 
on what basis does APHIS assert that these General Permits 
conform to the resolution, Conf. 5.26, adopted by the 
Parties at the Pifth Meeting of the Conference of the 
Parties to CITES? 


This letter is pert of an overall review of the 
effectiveness of 0.8. enforcement of laws designed to prevent 
illegal trade in fish, wildlife, and plants due to the expressed 
concerns and allegations of a number of conservation 
organizations. Similar letters are being sent to the Secretaries 
of all of the involved Departments. I am hopeful that this 
thorough review will result in proposals to deal with any 
Geficiencies which may, in fact, exist. Such enhanced 
cooperation would eliminate the need for Congress to pursue this 
matter further. 


Your cooperation and early response will be greatly 
eppeeciated. I am certain that, working together, we can enhance 
our current enforcement program to control illegal trade in 
endangered and threatened species of plants. 


With kind regards, I am 
Sincerely, 


\ Jott. © hire 


WALTER B. JONES 
Chairman 
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DEPARTMENT OF AGRICULTURE 
OFFICE OF THE SECRETARY 
WASHINGTON, D.C. 20250 


OCT 30 166 


Honorable Walter B. Jones 

Chairman, Committee on Merchant 
Marine and Fisheries 

House of Representatives 

Washington, DC 20515 


Dear Mr. Chairman: 


Thank you for your letter of September 5, 1986, on behalf of conservation 
organizations about our Department's enforcement of tha Endangered Species Act 
(ESA) and the Convention on International Trade in Endangered Species of Wild 
Fauna and Flora (CITES). 


We share your concern about illegal trade in endangered plant species and 
agree that the United States Government has played a leading role in 
developing CITES and in actively encouraging othar countries to improve their 
enforcement efforts. Member countries of the treaty have congratulated the 
Department of Agriculture (USDA) for having the most effective enforcement 
program for plants in the world and have looked to our Animal and Plant Health 
Inspection Service’s (APHIS) program for ideas on how better to enforce CITES. 
We appreciate tha opportunity to answer your questions and have prepared our 
ansvers in the order in which you asked the questions in your letter. 


Prosecutions 


When we began enforcing CITES in 1978, the present regulations were not yet 
written; nevertheless, we were able to gather enough evidence to forward one 
case for prosecution. Although tips on other illegal imports and exports were 
thoroughly checked, the evidence we found would not support prosecution. 


From the beginning of our enforcement efforts, APHIS has worked closely 
with the Department of the Interior's Fish and Wildlife Service (FWS) in 
the investigation of probable violations of CITES. The exportation of 
10,000 ladyslipper orchids was investigated by the FWS, which gathered 
enough evidence to prosecute the violators. 


In tha 1984 cacti case, our inspector, a highly qualified botanist, failed 
to determine that the cacti proposed for import were tha ones listed on 
Appendix I of the treaty. This error occurred because of the complexity of 
the nomenclature system used to name cacti. 


Interior's authority to prosecute CITES violations extends to interstate 

_ commerce. Before APHIS can become involved, we must have evidence that the 
violations are related to international movement of plants. Nevertheless, 
because of our good working relationship with the FWS, we continually 
cooperate informally with that Agency to stop illegal importations of 
materials protected under CITES. 
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Foreign Permits/Shipments 


APHIS will seize plants protected by the Convention if it can establish that 
they are actually taken from the wild but are certified to be artificially 
propagated. However, often it is very difficult to legally establish that 
plants from foreign countries have come from the wild. When a foreign 
government issues official documents for plants it is exporting, we must 
accept the documents as valid in the absence of sufficient evidence to the 
contrary. When we received reports that the cycads entering the country from 
the Dominican Republic came from the wild instead of from propagated plants, 
we threatened to stop all further shipments with documents stating the plants 
were artificially propagated. At this point, the Government of the Dominican 
Republic issued a legal document removing the statement that the plants were 
artificially propagated and stating instead that the plants were allowed to be 
exported and would not adversely affect the plant population in that country. 


APHIS Regulations 


APHIS hes received several allegations of violations of CITES since we began 
enforcing tha treaty. However, unlike the FWS, which has its own law 
enforcement division with armed investigative personnel, the USDA relies on 
its Plant Protection and Quarantine (PPQ) officers working at inspection 
stations and ports of entry to catch violations, confiscate prohibited 
material, and refer actions for civil penalties or for criminal prosecution as 
appropriate. Calls from outside sources on possible violations are not 
recorded, and records are not kept on this kind of information. Nevertheless, 
two cases of alleged violations were initiated. Although both cases are still 
pending in court, we hope their resolution will set a positive precedent for 
plant-related violations. 


Although we believe that forfeiture of the plants is sufficient penalty in 
many cases, we will recommend civil penalties or criminal prosecution if we 
believe ft fis necessary to achieve compliance with the ESA and CITES. In 
June of this year en import company attempting to bring in orchids without 
CITES documentation was assessed civil penalties on several counts, including 
a violation of the ESA. Through a consent decision, the importer paid a 
$750 civil penalty. 


Currently there is no formal agreement between APHIS and the FWS to 
investigate CITES violations. However, a formal agreement in effect for 

@ year ended on the last day of September 1985. Both Agencies are now 
investigating other options for working together, and we continue to exchange 
information on an informal basis. 


As we explained above, APHIS has no law enforcement arm similar to that in the 
FWS, but relies instead on its officers to intercept illegal materials coming 
into tha country. However, our Office of Inspector General investigates 
violations of the ESA and CITES. Also, our Office of the General Counsel 
litigates administrative actions by the USDA and refers criminal cases to the 
Department of Justice for prosecutior. 
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Federal phytosanitary certificates for endanpered species of plants car onl 
be issued by PPC officers assi:ned to desirnated ports or at a nondesiznnated 
port if Interior allows it under the ESA. 


The gereral permit does not require the applicant to state the source of his 
or her piants. Cither PP(; officers, or State cooperators, or both deteraine 
if plants are artificially propagated by examining the plants or visitinp the 
exporter's prowinp facilitv. 


We are pleased to answer your questions on our involvement in endangered plant 
species, and we hope this information is helpful. 


Sincerely, 


SI Kein Kr Dorling 


TTA 
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———s Ses oe oe U.&. Iheuse of Represeutatio;s 
————— § = a | Committe: on 
——- Merchant Marine snd Fisheries 
SSS See Reem 1334, Leaguer) Rens Otter Balding 
— September S, 1996 


The Bonorable Edwin Meese, III 
Attorney General 

Department of Justice 
Washington, D.C. 20530 


Dear Rr. Attorney General: 


Over the pest few months, representatives of conservation 
orgenizations have brought to sy attention what they consider to 
be enforcement deficiencies under the Endangered Species Act 
(BSA), the Convention on International Trade in Endangered 
Species of Wild Pauna and Plora (CITES), and other laws dealing 
with illegel trade in fish, wildlife, and plants. 


As a reeult of these allegations, I am aeking all of the 
Depertments involved with the enforcement of these laws to 
thoroughly review their programs and to provide me with full 
reports thereon, including how the various Departmental programs 
are coordinated to achieve the desired results, what deficiencies 
presently exist, and what steps can be or are being taken to deal 
with these deficiencies. I am enclosing copies of sy letters to 
othsrc Depertments for your information. 


Bo allegations were meade with respect to your Department's 
handling of such matters. In fact, we ceceived complimentary 
comments regarding the dedication of your Wildlife and Marine 
. Resources Section so the attorneys in that section are to be 
commended. 


Bowever, the following information requested is necessary to 
provide a complete picture of our overall program to control 
illegal trade in fish, wildlife, and plants. Your Department is 
ia a aniguve position to comment on the effectiveness of our 
enforcement efforts in this area. Therefore, I would sppreciate 
your providing me with information on the number of cases 
relating to illegal trade in fish, wildlife, and plants that have 
been forwarded to your Depactsmjent since 1981 for prosecution by 
each of the Departments involved (e.g., Interior, Commerce, 
Treasury, and Agriculture); how many of these cases your 
Department declined to prosecute; and the rate of successful 
prosecution of those cases you pursued. In addition, I would 
welcome any comments that you say wish to meke cegarcding the 
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effectiveness of our overall enforcement program ané how it may 
be strengthened to bring about more successful prosecutions of 
violators of our nation's conservation laws. In perticular, I 
would like to know what the status is of the Interagency Wildlife 
Law Enforcement Coordinating Committee established 

Presidential directive? 


I sincerely hope that this review will enable the agencies 
ané Departments involved to eliminate any deficiencies which may 


exist. Such enhanced cooperation would eliminate the need for 
Congress to pursue this matter further. Your cooperation and 


eacly response will be greatly appreciated. I feel certain that, 

working together, wa can enhance our current enforcement progran 

to control illegal trade in endangered and threatened species. 
With kind regards, I an 


Sincerely, 


Chairman 


Enclosures 
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U.S. Department of Justice 


Office of Legislative and Intergovernmental Affairs 


, 


Washington, D.C. 20530 


2 6 NOV 1986 


r 
Honorable Walter B. Jones VE. , 
Chairman “Cee, i 

Committee on Merchant Marines . C8 ioe | 

and Fisheries / § as 

House of Representatives ‘ ta 


Washington, D.C. 20515 


Office of the Assistant Attorney General 


Dear Mr. Chairman: r 


We are pleased to respond to your letter of Septembe? 5, 
1986, directed to this Department’s role in enforcement of federal 
wildlife laws dealing with illegal trade in fish, wildlife, and 
plants. We appreciate your kind words regarding the dedication of 
the attorneys in the Department’s Wildlife and Marine Resources 


Section. 


As you know, the Department established the Wildlife 
Section in 1979, as part of the Land and Natural Resources 
Division. In 1981, that section was consolidated with the former 
Marine Resources Section. The Wildlife and Marine Resources 
Section is responsible for civil and criminal enforcement of 
federal laws relating to trade in fish, wildlife, and plants. 
The Department is committed to a strong and effective wildlife 


enforcement program. 


The principal statutes regulating trade in fish, 
wildlife, and plants are the Lacey Act Amendments of 1981 and the 
Endangered Species Act of 1973. The latter also implements the 
Convention on International Trade in Endangered Species of Wild 
Fauna and Flora (CITES), to which the United States is a party. 
Other statutes regulating trade in specific species are the Bald 
Eagle Protection Act, the Migratory Bird Treaty Act, and the Marine 
Mammal Protection Act. The Departments of the Interior, Commerce, 
Treasury, Transportation, and Agriculture each have enforcement 


responsibilities under these statutes. 


You have asked for the number of cases relating to 
illegal trade in fish, wildlife, and plants that have been referred 
to the Department of Justice for criminal prosecution by each of 


the aforementioned Departments since 1981. The following are 
figures of all criminal cases referred directly to the Wildlife and 
Marine Resources Section and field cases which that Section has 
monitored for the years in question. Although the Wildlife Section 
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handles directly or tracks many of the prosecutions involving 
illegal wildlife trade, the enforcement agencies do refer cases 
directly to the United States Attorneys which may not be reflected 
in these statistics. Thus, these figures will not necessarily 
agree with statistics provided by other agencies. 


September 30, 


AGENCY 2281 1282 1283 1984 19285 1286 TOTAL 
INTERIOR 132 170 «#41360 «6245 = 123 180 986 
COMMERCE 7 11 24 10 16 14 82 
TRANSPORTATION 4 3 5 Ye) ) 2 14 
TREASURY 7 3 ) 2 Ct) 4 16 
AGRICULTURE CY) ) 2 0 ) ty) 2 
150 187 167) 257) 139 200 1,100 


Generally, the Wildlife Section declines prosecution of 
approximately one-third of the subjects investigated. The reasons 
and percentages for these refusals are: insufficient evidence 
(50%); other civil remedies are more effective (10%); deferral to 
state prosecution (40%). The Section is successful in approximately 
ninety percent of its prosecutions, obtaining either convictions or 
guilty pleas. 


The Department of Justice has a particularly close 
working relationship with the law enforcement agencies at Interior 
and Commerce. At periodic meetings with representatives of these 
agencies we prioritize investigations to make optimal use of 
available resources. We also coordinate with all agencies involved 
in wildlife enforcement through the Interagency Wildlife Law 
Enforcement Coordinating Committee. Although the full committee 
has not met recently, various task force groups have convened on a 
more frequent basis. We also consult closely with other nations 
interested in cooperative wildlife enforcement and with private 
organizations such as the World Wildlife Fund. 


We applaud your interest in the effectiveness of our 
federal wildlife enforcement efforts. We may, in the coning 
session, recommend some relatively modest legislative clarification 
designed to overcome certain judicial misconstructions that could 
hamper the program. (One example is the recent Ninth Circuit 
opinion that payments for illegal guiding services do not amount to 
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sales of wildlife for purposes of the Lacey Act felony provision. 
v. Stenberg, et al., Nos. 85-3031, 85-3033, 85-3040 


United States 

(9th Cir. October 21, 1986)). The United States has traditionally 
taken a leading role internationally in wildlife preservation. 
Through close cooperation with the lead Departments with respon- 
sbility for wildlife enforcement, we will strengthen our roles in 
combatting illegal trade in fish, wildlife, and plants. 


Sincerely, 


R Db 


hn R. Bolton 
Assistant Attorney General 
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January 30, 1987 Bjense Counce 


Mr. Donald Thompson 
APHIS-PPQ 

Room 633, Federal Building 
6505 Belcrest Road 
Hyattsville, MD 20782 


Dear Don: 


As you remember, my letter of December 2nd asked that APHIS 
amend its regulations implementing CITES in order to require 
plant importers to declare whether the plants were of wild or 
propagated origin. As justification for that change, I cites the 
importation of tens of thousands of cycads from the Dominican 
Republic and the thousands of succulents from the Federal 
Republic of Germany and Madagascar -- plants which the importer 
clearly knew to be of wild origin, but which were imported under 
artificial propagation certificates. 


As you may remember further, I have sought for over a year 
that APHIS deny entry to the improperly documented succulents 
from Germany and Madagascar. I refer = to my letter of January 
28, 1986 and frequent telephone calls last spring. 


You attended the meeting of the Plant Working Group in June, 
1986 at which the presence of wild-collected succulents in West 
Germany received considerable attention. You also drove us to 
Zurich, where we discussed this topic further with the director 
of the Municipal Collection of Succulents. 


You may not have known that I personally arranged for 
botanists at the New York Botanical Garden to volunteer to go to 
Kennedy International Airport to inspect incoming shipments of 
succulents; and that Mr. Peter Grosser promised me that he would 
alert those botanists when shipments arrived. 7 

Therefore, I am distressed to learn from the permits on file 
at the Wildlife Permit Office that during the period July- 
December 1986, the United States once again allowed the 
importation of 8 shipments containing 2.216 succulents (belonging 
to the genera Euphorbia, Fachy pose: and Allaudia) from the 
Pederal Republic of Germany and 3 shipments containing 683 
succulents (belonging to the genera Euphorbia and Pach ium) 
from Madagascar. All of these plants were documen ° 
artificially propagated. 


Clearly, this problem remains acute. Therefore, the Natural 
Resources Defense Council renews its request that the Animal and 
Plant Health Inspection Service take immediate steps to curb 
importation of improperly documented wild-collected plants. We 


WS Recycted Pager New York Office: Western Office: New Engiend Office: ‘Rexx Subetences 
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ur to instruct port personnel immediately to hold shipments 
af plants when they are suspicious about the plants” declared 
origins (or believe the permit to have been altered, or in other 
suspicious circumstances) until the circumstances can be 
clarified. Purther, we ask thet APHIS begin imaediately the 
process of amending its regulations. 


Once tha regulations have been amended, we expect that ; 
penalties will be sought again habitual abusers who can be shown 
to have known tha true origin of the plants they are importing © 
but who use the propagation certificates to circumvent CITES 
protections. 


Thank you for your assistance on this matter. I look 
forward to a prompt reply. ; 


Sincerely, 


Fit 
| tH 
Faith Thompson Campbell, Ph.D. 


cc: Dr. Bruce MacBryde, OSA 
Mr. Clark Bavin, LE 
Mr. Donald Carr, DOJ 
Ms. Ginette Hemley, TRAFFIC 
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The Nature Conservancy 


PRO0e North Kent Street Ariersten) Virginia 22204 
THA, aD RD 


April 6, 1987 


Congressman Gerry E. Studds 
1501 Longworth House Office Building 
Washington, D.C. 20515 


Dear Congressman Studds, 


The Nature Conservancy commends you for sponsoring tne 
Reauthorization of the Endangered Species Act and for holding 
hearings. We wish to submit the enclosed testimony, and we 
respectfully request tnat you include it in the record. 


We feel that it is crucial to pass a five year 
reauthorization this year. In our testimony we urge the 
Committee to authorize at higher funding levels to respond to 
the urgent need for additional resources. In particular, we 
are concerned that Section 6 grants to the states be increased 
to enable more states to carry out effective endangered species 
programs. Additionally, we support amendments to increase 
protection for plants on non-federal land and to give the 
Secretary autnority to increase protection of candidate species. 


The Nature Conservancy stands ready to assist in any way 
as tne Committee considers this fundamentally important 
conservation measure. Thank you for your time and attention, 
and do not hesitate to call if we can provide further 
information. 


Sincerely, 


Orne, oe ARodlew 
Carol Lee Baudler 
Assistant Director Government Relations 


<< 
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The Nature Conservancy 


[ae Sy) aes 


STATEMENT OF THE NATURE CONSERVANCY 
FRANK D. BOREN PRESIDENT 
SUBMITTED TO THE HOUSE SUBCOMMITTEE ON FISH AND WILOLIFE CONSERVATION 
AND THE ENVIRONMENT, COMMITTEE . oo MARINE AND FISHERIES 
MARCH 17, 


No piece of federal legislation nas been more siynificant in tne field of 
conservation tnan tne endanyered Species Act. The preservation of tnis 
country's biotic diversity is one of the ist important issues facing the 
country today. As tne daird Professor of Science at darvard, tdward 0. 
dilson, nas noted, “The worst thing that can nappen to tne huwan race is not 
energy depletion, economic collapse, or conquest by a totalitarian 
government. The one process tnat will take millions of years to correct is 
tne loss of species diversity by tne destruction of natural nabitat. [This is 


the folly our descendants are least likely to forgive us." 


Tne Nature Conservancy is a national, private, non-profit organization 
with over 300,000 members. Our principal objective is to identify tne best 
and iaost fiportant examples of America's ecosystem types and rare species 
hapitats, and to provide protection for the isost threatened of tnose natural 
areas and species. we are tne largest private organization engaged in species 
conservation in tne United States today. The Nature conservancy, acting 
sometimes independently and sowetiues in cooperation with federal, state, and 
local conservation agencies, has helped preserve more than 2,d00,U0U acres of 
natural lands since 1954. Included in this acreage are tne havitats of 04 
species of animals (244 occurences) and 28 species of plants (d] occurences) 
tnat are listed as threatened or endangered on the federal list, and 206 plant 
species (56] occurences) under review for potential federal listiny. de have 
also protected numerous state-listed species in virtually every state. In 
recent years, as a result of cutoacks in yovermaent spending, Tne Nature 
Conservancy has spent more money for acquisition of essential havitat for the 
preservation of endanyered species than has the United States Fish and 


Wildlife Service. 


We strongly endorse H.R. 1467 to reauthorize the Endanyered Species Act 
for 5 years. Our concern, however, is not just that the Endangered Species 
Act be reauthorized. Our concern is also tnat Congress allocate the necessary 
resources so that the Act can truly accomlisn its goals. 


The tragedy of the Endangered Species Act is not that it is poorly 
written law. In our opinion the contrary is true. The Endangered Species Act 
as reauthorized in 1982 is a fundamentally sound piece of legislation that 
provides tne United States Fish and dildlife Service with tne necessary legal 
autnority to do a proper job of preserviny endangered species. Tne 
potentially fatal flaw is tnat the Act is seriously underfunded. 
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Listing 


Identification is tne first step in protection. Identification in the 
Endangered Species Act is found in Section IV, the Listing process. 
Protections of the Act cannot be afforded a species tnat is not listed under 
Section IV. If the Fish and Wildlife Service is not provided with sufficient 
resources to do a proper listing, they are unable to extend protections to tne 
many species that warrant it. 


Since 1973 tne list of endangered and threatened species has increased by 
about 429 species, an average of 39 per year. Currently, however, there exist 
more than 1,000 additional candidate species for which the US Fish and 
Wildlife Service nas stated tnat there is sufficient information to warrant 
proposals to add tne to the list. Sucn proposals cannot be processed, 
nowever, because of inadequate resources. If this backlog of candidate 
Species were to be “processed” at a rate equal to the recent nistorical 
average, it would take sore than 25 years just to extend protection to those 
species already known to need protection now. Tnis does not even beyin to 
address tne literally tnousands of otner species that are suspected to be in a 
tnreatened state. Clearly there is a desperate need for increased resources 
in tne listing process. 


The primacy of information in tnis process is absolute. without that 
information, a listing would not be warranted. wWdithout a listing, protection 
would never occur. worse yet, witn tne wrony kind of information, tne wrong 
kind of protection occurs. 


Tne Nature Conservancy has long recognized tnis primacy of information as 
the central fact in the preservation of species. We nave been working for 
more than ten years to establish an information base that can guide this 
process. we call this system a Natural deritage Inventory Program. jWatural 
deritage Inventory Programs are permanent computer inforwation systems. These 
programs coupile data on tne existence, characteristics, nusabers, condition, 
Status, location and distribution of rare or declining species and habitats 
and other uncowmon natural features in a state or region. Since the 
establishment of tne first Heritage program in South Carolina, The Nature 
Conservancy nas nelped to launcn similar programs in 46 states. Tne orijinal 
goal of tne Heritage proyram continues to guide its efforts today. In order 
to aake sound decisions avout the allocation of conservation resources, tne 
single nost important need is for accurate information about tne status of 
species and ecosystens. 


The deritage programs have demonstrated time after time their ability to 
provide tnat inforisation. Sowe examples are: 


e The Washington Heritaye program alerted tne Jdational Park 
Service that its plans for a scenic viewpoint would destroy one 
of five known populations for golden indian paintbrusn, a 
federal candidate plant species. Tne Park Service decided to 
modify its plan. 


e Tne Washington Heritage program also located HowelTia aguatilis, 
known in four sites only, in a grazing allotaent within a 
National dildlife Refuge. The Heritage Proyram worked witn the 
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Refuge staff to develop a ianagenent plan for tne area to 
protect the rare plant. Later the area was added to an existing 
Research Natural Area and fenced. 


e The largest remaining population of an endangered species 
endemic to Nortn Carolina, Cooley's steadowrue, was located 
by the North Carolina deritaye program and protected tnrough a 
registry agreement with Worth Carolina Power and Lignt Company 
and with International Paper Coipany. 


e Tne idassachusetts Vepartiaent of Transportation planned to route 
a highway across one of tne few sites of tne rare cupatoriua 
leucolepis var. nova-angliae (white bracted boneset), Category 

or federal protection. Inis site supports 60% of the world's 
population of the species. Heritage program staff meetings 
witn state nighway staff resulted in a realignment to iiniinize 
danaye. All this was done before rignt-of-way was secured, land 
was acquired, and tne final design was wade. 


@ In Florida, the Seninole Electric Cooperative narrowed 
selection of sites for a coal-fired electric yeneratiny plant 
to two locations. The preferred location was Alum dluffs, an 
area adjacent to the Appalacnicola River. Tne State Vepartinent 
of Environiwental Regulation asked the deritage Program to 
provide detailed ecological data on the site, whicn includes tne 
federally listed plant Torreya taxifolia. After reviewing the 
pioloyical data, the Cooperative chose anotner locality. dhen 
the option on Alum sluffs expired, tne Conservancy acquired the 
site. 


Heritaye information frequently snows tnat a species is sufficiently 
recovered to be removed from tne list or that it wasn't as rare as nad been 
tnougnt in the first place. For exainple: 


e In dyoning tne deritaye Proyraw reduced tne number of federally 
considered species from 19 to 5, finding greatly increased 
nuubers of siany species tnat nad been considered rare. 


e In Colorado, of 25 Category 2 plant reviews, 14 were 
recomended for lower status as a result of deritaye Proyraa 
researcn. 


e The Arizona Heritage Program has suggested tnat 24 species be 
removed from the federal candidate list. 


e In Ohio, at least 15 species believed extripated in tne state 
have been rediscovered in field studies conducted by the 
Heritage Progra. 


This information has resulted in recomaendations tnat certain species be 
reinoved froa federal and state lists. Inis obviates tne need for the 
production of a recovery plan, acquisition of critical nabitat, etc. Accurate 
information at the start of the process can save itoney and a lot of wasted 
effort. 
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These examples are not offered to point out deficiencies in tne 
inforiaation-yatnering abilities of tne Fisn and dildlife Service. Quite tne 
contrary. In many cases the Fish and Wildlife Service has contracted witn tne 
Heritage programs to obtain the necessary information. what these exaim les 
point out is the size of the job of gathering the necessary data on species. 
And data costs money. The Conservancy believes tnat the current fundiny 
levels for the listing process do not adequately address the need. In fact, 
there are species that have suffered potentially irreparable harm and have 
peen prougnt closer to extirpation for lack of funding. These species are 
literally dying off while tney wait for a well-deserved listing. 


e The Texas henslow sparrow, for example, nas apparently become 
extinct even as the Fish and dildlife Service was trying to 
decide whether it snould be listed. The Arizona agave, a 
desert plant, occurred in a dozen or so different sites as 
recently as 1930. Today tnis plant rewains at a single site. 


e In Texas, a status report on a plant (large-fruited sand 
veroena) was cowleted in ay 1933 with a recomnendation that 
the plant be added to tne federal list. At the time tnere was 
only one known population. Since then, a oiologist nas checked 
tne site and found no plants. while waiting for a listing, tne 
dlant has apparently become extinct. 


e In Arizona, a status survey cowpleted by tne Heritage programa 
in 1979 identified tne Taranhuaaro froy as a species in need of 
special attention. At tnat time, there were fewer than 10U in 
existence. The species was recomnended for listing in 1983, but 
lack of funding frow tne Fisn and Wildlife service for 
sufficient status work deterred tne effort. Since that tiae, 
the last Tarahumaro frog in Arizona has apparently disappeared. 


e Finally, Thalictrun cooleyi (Cooley's meadowrue) -- perhaps 
Nortn Carolina's most endangered plant -- nas deen on their 
waiting list to oe federally listed for many years. This 
species has apparently been declining, though it nas always 
been restricted in distribution due to its correlation with 
a rarely occuring habitat. It is now restricted to eight sites 
in Worth Carolina, wnicn may constitute only two populations, 
as the sites are very close toyether in two clusters. Altnouygh 
tne plant does not occur on federal land, it needs to be listed. 


The Nature Conservancy believes that the current proposed budget for tne 
listing process in the Endanyered Species Act ($3.3 willion) is woefully 
inadequate to do the job. As we have pointed out before, it would taxe nearly 
twenty-five years from today just to process the listing packages for all of 
tne species known to need protection. Status survey work on plants and 
animals, with emphasis on tne States of Hawaii, California, Florida, Utah, 
Texas, Uregon and Alabama, is also padly needed and badly underfunded. Ine 
Conservancy believes that autnorization levels snould be establisned tnat 
would allow at least $15 willion annually for tne listing process, and tnat a 
portion of those funds be directed at increasing the numer of personnel 
involved with the listing. 
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State Grants 


Section 6 of tne Endangered Species Act provides financial assistance for 
a key element of successful treatment of endangered species. State grants are 
an integral part of the data gatnering and recovery process. Section o grants 
stimulate interest and build expertise at the state level as well as increase 
tne resources devoted to endangered species work throuygn the state imatcn. The 
goal of Section 6 is to encourage cooperative agreements between tne states 
and tne federal government to increase endanyered species work. sotn 
federally listed species and candidates are eligible. 


In 1977, an early year in tne state grants prograa, there were 2] 
cooperative agreements. Section 6 was appropriated $4 willion, providing 


almost $200,000 per agreement. 


A comparison of that year and 1987 provides a dramatic example of tne 
desperate situation today. Currently there are 76 cooperative agreements with 
46 states, Guam, Puerto rico, and tne Virgin Islands. That is nearly a four 
fold increase in tne numoer of cooperative agreements. Appropriations for 
Section 6, nowever, have not increased an equivalent amount. In fact, section 
§ received $4.3 million in Fiscal Year 1987, essentially the same ammount that 
was appropriated ten years ago when tnere were only 2] cooperative 
agreements. The results are obvious. while Section 6 was providing $200,000 
per cooperative agreement in 1977, today it can average only $57,000 per 


agreement, a woefully inadequate sum. We should, at a iinimum, require an 
authorized level of $15 million. Tne Nature Conservancy strongly supports 


sucn a level. 


As it is today, five states have cooperative agreements but received no 
funds in 1936. The sinall anount of money currently available to eacn state 
makes it very difficult to carry out an effective endangered species program 
at the state level. In requesting Section 6 grants states nave reduced their 
requests and have curtailed tneir endangered species activities because of 
their prior knowledye that Section 6 funds would not oe available. For 
example, altnough tne state of Unio has signed cooperative agreements witn tne 
federal Uffice of cndangered Species, they nave eliminated their requests 7 
oecause tne time and resources needed to put together requests has not 
resulted in enough funds to make it worthwnile. In many states endangered 
species coordinators nave been forced to design their requests to undertake 
only those projects that they know have a chance of beiny funded. 


Funding authorizations of $15 million in Fiscal Year ly¥d3, rising to $25 
willion in Fiscal Year 1992, are recomended to allow for funding all existing 
agreements and those yet to be signed as well as additional listed species and 
increased work on candidates. The states are willing and eayer to do more, to 
spend more federal dollars in conjunction with tneir own and to make good use 
of tnem. The following examles illustrate the kinds of activites the states 
have already engaged in using Section 6 grants and tne kinds of activities 
tnat they would put on their priority list were Section 6 money availaole in 


significantly higher amounts. 


New York. Last year wew York sought $71,000 in federal assistance 
through Section 6. They received a total of $19,500. Though New York has 
only 2 listed plant species, there is a very iimortant species, sandplain 
yerardia, which is a catagory | waiting to be listed. Tne package was sent to 


492 


the federal government | 1/2 years ago. There are only five sites in New 
York. A recovery plan, monitoring, searching for populations and continuing 
Status survey work needs to be done. In plants alone New York could use funds 
to provide a listing package for the harts tongue fern. They could also use 
funds for status surveys for four or five critical species as well as tne 
recovery plan for the sandplain gerardia. 


Massachusetts. Massachusetts has a very active endanyered species 
prograa, partially funded through Section 6 and partially funded through the 
non-gaine wildlife fund, wnich is an income tax check-off. This check-off nas 
been raising less each year, dropping from $300,000 to $200,000 in 1986. 


Excluding whales and turtles there are six listed vertebrates in 
Massachusetts, the iaost special of wnich is tne Plymouth red-bellied turtle 
whicn is endemic to Massachusetts. There is one federally listed plant, the 
sinal] whorled pogonia. Also in residence is tne largest population of the 
piping plover, and another shorebird, the roseate tern, whicn is a candidate 
for listing. Management needs for these shorebirds are great because tney 
require the roping off of beaches and predator control. The red-bellied 
turtle has been a subject of iach work by the :lassacnusetts endanyered species 
program. 


Massachusetts has been fairly successful in obtaining Section 6 grants. 
For example, for the Plymouth red-bellied turtle they received $16,000 for a 
recovery plan and life history. Reptiles seem to yet priority; whereas birds, 
in particular the bald eagle and peregrine projects which they requested funds 
for, have not been funded. 


In planning requests, Massachusetts endangered species specialists have 
sade sure that they work with the Fish and Wildlife Service, so that they know 
ahead of tine what fs likely to be funded. They feel that dramatically 
increased funds could be legitimately spent in Aassachusetts. Particularly, 
tne worth Atlantic right whale deserves significantly increased spending. 
There are only 30 right wnales in the Atlantic Ocean. ilassachusetts and 
Georgia have made the right whale the official state marine wamaal. The 
Massachusetts legislature declared a whale awareness day. Already, $50,000 
from the state's general fund has been appointed for research on tne right 
whale, witn potential for $250,000 more this year. A recovery plan, still 
unwritten by National Marine Fisheries Service (Ni#FS), fis predicted to be very 
expensive because it would require highly developed technoloyy, ship-board 
observation, airborne survey work, and even satellite radio telemetry. 

However, as much as a million per year could be spent on the right whale. 


Priorities in Massachusetts for future work include expanded research on 
bald eagles, site checking on peregrines, and more management of the Plyaouth 
red-pellfed turtle and the short-nosed sturyeon which is found in the 
Aerrimack River. A great deal more study is required for the Atlantic ridleys 
turtle, and piping plover recovery would wean acquisition of critical 
habitat. Researcn on roseate terns at Cape Code and research for other 
colonies on tne coast would be done if funds were available. 


Arkansas. Arkansas has received a small portion of those funds which 
they nave requested for Fiscal Year 1986 and Fiscal Year 1987. For examle, 
for plants in 19386 tney requested $37,000 and received only $10,0U0. In 1987 
tney requested $31,000 and received only $5,000. Their estimate of need for 
Fiscal Year 1988 is approximately $92,uv00. 
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California. After seeking Section 6 funding of $900,UU0 in Fiscal Year 
1986, the State of California received approximately $350,000, an 
insufficient sum to aanaye 26 federally listed species, 2 proposed species, 
250 catagory | species and 400 catagory 2 species. Only about 7 plant species 
have comlete recovery plans; all the rest need recovery plans or survey 
wanagement plans. Furthersore, at approximately $15,U00 per recovery plan, a 
recovery budget of over $300,U00 is necessary. An estimated 200 species are 


in need of status surveys. 


Texas. Texas is one of tne few states that does not yet have a signed 
cooperative agreeaent. decause signing both plant and animal ayreewents is 
imminent, and because the state has invested sowe of its own resources in 
endangered species work, planning for Section 6 activities has taken place. 
The Texas Heritage program has estimated that tney could put to good use some 
$216,000 for plants and $360,UU0 for animals. Their first request of 
approximately $32,500 for 10 projects reflects the scaled down expectations of 
states not yet on the funding list at all. 


These examples demonstrate that Section 6 should be autnorized at a 
significantly higher level; we recomend $15 williion. we realize the 
difficulty of actually raising appropriation levels, and for this reason we 
wention favorably tne idea of establisning a secure, predictable funding 
source, earmarked exclusively for state grants. The success of the 
Pittaan-Robertson, Vingell-Jonnson and dallop-8reaux programs has lead sowe to 
suggest similar revenue raising schemes for Section 6, such as duties on 
certain iaported products, penalties recovered under various env ironmenta | 
laws, or excise taxes on certain products. we support examination and persual 


of such funding solutions. 


United States Forest Service and the Bureau of Land Management 


There are currently 129 listed species on dational Forest Service land, 
12 proposed for listing, 31 cateyory 1 species and 539 cateyory 2 species. On 
dureau of Land Aanagesent lands tnere are 127 listed species and 790 candidate 
species. under tne Endanyered Species Act, tnese agencies are under an 
obligation to ensure protection of listed species. However, botn ayencies 
suffer froma lack of resources to sufficiently carry out tnis responsibility. 


Even though 79 Recovery plans have veen approved for species on Forest 
Service lands, only nigh priority plans nave oeen fully fiplesented. Examples 
would be tne grizzly bear, Kirxland's warpler, Puerto rican parrot, bald eayle 
and the woodland caribou. Overall, approximately 5U% of the recovery plans 
are partially implemented. dnile dL has written 73 recovery plans, 
fupleazentation has begun on only 56, and none of tnea are fully implemented. 


The problem, ayain, is resources. [ne Forest service's Threatened and 
Endangered Species allocation is only $3.6 million and dl4’s budget for 
endanyered species work is approxiaately $4 aillion. The Nature Conservancy 
recomeends that authorization levels ve sufficient to ensure tnat at least $5 
million be available to each agency annually to carry out its opliyations 


under the Act. 
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Further, we conmend the Forest Service and the dureau of Land Management 
for their designation of Research Natural Areas (ANA's) and Areas of Critical 
Environmental Concern (ACEC's). The Forest Service has establisned more than 
150 RNA's and the Bureau of Land idanagement currently sanages 245 ACEC's, 
totaling over 3,000,000 acres. Making use of these designations in the 
planning process has proved to be a valuaole tool in managing for endangered 
species protection. We urge the continued use of the RWA and ACEC 
designations. Moreover, we urge more extensive use of these designations when 
the protection of critical sites merits such protection. 


Other Resource Needs 


The other components of the endangered Species Act -- recovery, 
international work, law enforcement -- are al] integral parts of the whole 
Act. Each component must function at its maximum capacity to truly protect 
endangered species. The Nature Conservancy's expertise lies primarily in the 
data-gathering aspect of tne Act, and we have addressed tnat specifically. 
Many other concerned parties will present testimony to this Comittee on the 
compelling need for more resources tnrougnout al] the functions of tne Act. 
The Nature Conservancy heartily endorses an authorization level that would 
allow appropriations of at least $65 million for all functions of tne Act, 
reiterating our specific recomaendatons that $15 million be devoted to 
listing, $15 million to Section 6 and $5 million each to the Forest Service 
and the Bureau of Land Hanagement. 


Proposed Amendments 


The Nature Conservancy supports an amendment addressing the backlog of 
species that have formally been identified by the Fish and Wildlife Service as 
candidates for listing but which, because of tne Ifimited resources available 
to the Act, do not receive mucn needed protection. The Nature Conservancy's 
Heritage Programs have provided several examples of how such species decline, 
some to the point of extinction, while waiting for this protection. In order 
to alleviate tnis problem, the Conservancy supports an amendment to treat 
candidate species as “proposed” species under Section 7(a)(4) of the Act. 
This would require federal agencies to confer with tne Secretary about any 
action on their part that may adversely affect the species. This process is 
less rigid than tne Section 7 consultation process, but will provide a small 
measure of needed protection for these candidate species. 


Seabeach amaranth (Amaranthus pumilus) is an exaimle of a plant tnat 
needs the protection of the Endangered Species Act. Only 20 populations of 
this plant exist today--all in North and South Carolina. It has been 
extripated from more than half its historic range: {t can no longer be found 
on the coast of Massachusetts, Rhode Island, New York, dew Jersey, Delaware, 
idaryland and Virginia. any of the Carolina sites are on public land, out 
this does not translate to adequate protection. In addition to development of 
barrier islands, serious threats to seabeach anarantn come from indiscriuinate 
URV use on beaches. Management policy regarding URV use on the public beacn 
sites fis desperately needed. The species is still ranked Category 2 (U.S. 
Fisn and Wildlife Service), and thus it would benefit now fro the “candidate 
amendment. “ 
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dowellia aquatilis is a species for which there is very good evidence 
showing a decline In range and total abundance. It is an aquatic annual which 
grows in ponds, glacial potholes, and oxbows in areas which are hydrological ly 
very complex. The species is currently in Category 2; if sucn taxa were yiven 
more protection, Howellia aquatilis would directly benefit. In the Swan 
Valley in western ontana, two areas where the plant occurs, are directly 
tnreatened by logging of surrounding forests on U.s. Forest service lands. In 
addition, developiwent which is impacting the wetlands in one ajor area of 
occurrence is being carried out under permit froa tne U.S. Amay Corp of 
Engineers. The “Category 2" status of this plant prevents any strony 
recomaendations to these agencies. Often, we can only hope that they wil] 
consider such a species in their manayewent plans “out of the yjoodness of 


their hearts." A species whicn is as threatened as Howellia aquatilis needs 
wore protection than that. 


The Nature Conservancy also supports an aiendment to correct an inequity 
tn tne Act. Currently, plants do not receive tne same treatuwent and 
protection on non-federal lands that animals do. Individuals can destroy, 
uproot or take plants froa lands in private or state ownersnip. We support an 
amendment that would cnanye Section 9(a)(2) of the Act to pronibit the 
collection, vandalism, or takiny of protected plant species on private lands. 


For example, smootn conef lower (Ecninacea laevigata) is a southeastern 
endemic that would greatly penefit from ooth the Tisting (less tnan 20 
populations have been found over its entire range) and an amenduwent 
prohibiting collection, etc., on non-federal lands. All species of the genus 
Echinacea are collected and traded/sold in tne norticultural sarket. 


Lastly, TNC supports cooperative efforts to resolve conflicts between the 
protection of endangered species and the development of water resources, like 
the recovery program for endangered fish in the Upper Colorado River sasin 
described in the testimony of tne Colorado Congress. de join the dater 
Congress in supporting the continued funding of developiwent of tne Upper 
Colorado River B8asin recovery program, in supporting the appropriation of $10 
million for tne acquisition of water rights to protect instreaa habitat under 
the program, in seeking a report to Congress no later tnan darcn |, 198d on 
tne progress under the program, and in asking tnat tne prograi ve implemented 
consistent with state water rights systems and interstate compact 
entitlements. Jur support for such cooperation, nowever, snould not be taken 
as an endorsement of tne 2 year reauthorization or of tne otner proposals 
advocated by tne water Conyress. In particular, we stronyly endorse a 5 year 
reauthorization, and we believe that such a reautnorization is tne appropriate 
frasework for cooperative efforts like tne Upper Colorado River sasin recovery 
proyram. We also believe tnat such cooperation can be acnieved without 
amending the Endangered Species Act. 
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THE WILDLIFE SOCIETY 


5410 Grosvenor Lane © Bethesda, MD 20814 @ Tel. (301) 887-9770 


The Honorable Gerry E. Studds 

Chairman, Subcommittee on Fisheries and 
Wildlife Conservation and the Environment 
H2-544 House Office Bldg. Annex II 
Washington, D.C. 20515 


Dear Chairman Studds, 


The Wildlife Society appreciates the opportunity to present our 
position supporting the reauthorization of the Endangered Species 
Act of 1973. The Wildlife Society is the international 
association of wildlife professionals working at all levels in 
the public and private sectors to promote the wise stewardship of 
our natural resources. Moreover, many of our members work 
directly with endangered species and are professionally concerned 
about the tremendous need for reauthorizing the Endangered 
Species Act. Properly funded, the Endangered Species Act in its 
present form can continue to be an important and effective tool 
that permits sound development to proceed and minimizes loss of 
our wildlife resources. The Act provides a functional mechanism 
by which people can work together to protect and return 
endangered species to viable population levels. Therefore, The 
Wildlife Society urges the reauthorization of the Endangered 
Species Act of 1973 without amendments, and offers the following 
comments on several pertinent reauthorization issues. 


The act is well written and comprehensive, but its effectiveness 
always has been hindered by inadequate funding. In light of the 
current federal deficit, The Wildlife Society can accept the 
funding ceilings proposed in HR 1467. However, further lowering 
of the appropriations ceiling would be unacceptable for such an 
important program that is currently underfunded. 


The initial step in protecting a species is recognition of its 
threatened or endangered status. However, the listing program 
has been behind schedule since its inception, and instead of 
catching up, the backlog has grown. To process candidate species 
in a timely and efficient manner, Fish and Wildlife Service staff 
have been forced to consider only top priority candidates and 
even then may require time extensions before a species actually 
is listed. While the listing staff may be granted time 
extensions from the Secretary, some species may face greater 
jeopardy. The Texas Henslows's sparrow was extinct by the tine 
it was listed. The cost of inadequate funding is not just 
limited to loss of species, but extends to increasing the 
recovery costs for those taxa that are listed. By delaying 
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recovery plans, we may forego existing opportunities to mitigate 
declines and be forced to proceed with expensive, last resort 
efforts to attempt recovery with reduced probabilities of 
success. By increasing staff and funding levels, species' status 
can be determined earlier so recovery plans can be initiated 
promptly before undue population declines occur. 


Through interagency consultations, the Endangered Species Act 
provides adequate flexibility to protect endangered species 
without inappropriately halting economic developments. As former 
Fish and Wildlife Service Director Jantzen testified to this 
committee during the last reauthorization attempt, federal 
agencies are becoming accustomed to section 7 procedures, with 
informal consultations increasing 40% since 1979. While formal 
consultations decreased over 70% during the same period, they now 
are increasing slowly as new species are listed and the number of 
new development projects grow. According to the FY 1988 U.S. 
Fish and Wildlife Service budget, there were 420 formal 
consultations conducted in 1986 with 460 expected in 1987 and 510 
expected to occur in 1988. The trend in the current 
administration budget, however, is the opposite; less and less 
funds for the consultation process. The smooth operation of the 
endangered species program is contingent on the ability of 
federal agencies to resolve conflicts through consultation. 
Decreased funding when increased resources are needed only will 
lead to hastily made decisions and more, rather than fewer, 
conflicts. It is in everyone's interest to support a well funded 
consultation process capable of designing solutions that obviate 
the costly and time consuming legal battles exemplified by the 


Tellico Dam controversy. 


Since the passage of the Endangered Species Act, Congress has 
charged the Fish and Wildlife Service with the responsibility of 
managing the endangered species program and sharing the cost of 
needed cooperative agreements. It is particularly important to 
recognize that financial assistance to the states is a federal 
responsibility and that it is essential to the success of 
recovery programs. States are not able to bear the full cost of 
well designed endangered species programs. As Fish and Wildlife 
Service Director Dunkle stated, "...the complex and often 
Gifficult task of recovering endangered species is one that is 
too large for any single agency." It is imperative that the 
Federal government take a more active role in cooperative 
recovery programs if listed species are to return to viable 


population levels. 


The Wildlife Society believes passage of HR 1467 with its 
proposed appropriation levels will help increase the 
effectiveness of the Endangered Species progran. 


There are concerns by some who feel that the Act in its present 
form unduly impedes water development and interferes with state- 
granted water rights. However, The Wildlife Society can not 

gwupport any amendment altering the Act. Already the Act states 
that Federal agencies shall cooperate to resolve water resource 
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issues and provides a mechanism specifically developed by 
Congress to resolve conflicts fairly through section 7. The 
Wildlife Society believes the Endangered Species Act has 
sufficient flexibility to prevent undue impediments to 
development. The Act should not be amended to accommodate 
individual projects whose proponents are unable to accept a 
negative ruling. The Wildlife Society believes strongly that 
section 7 conflicts should be resolved within the existing 
framework of the Act. 


The extent to which threatened and endangered species may be 
taken, such as the grizzly bear and wolf, is another topic of 
discussion. The Eighth Circuit Court of Appeals upheld a lower 
court ruling that a sport trapping season for a Minnesota wolf 
population was not permissible at this time. The Wildlife 
Society believes strongly that professional biologists charged 
with the recovery of threatened and endangered species should 
have a broad range of management options available to adequately 
handle problems inherent with predatory species. Amendments to 
address regulated taking of threatened and endangered species are 
needed but the Society will not impede the timely reauthorization 
of HR 1467 by requesting such amendments at this time. 


In conclusion, the Endangered Species Act has been successful 
using limited resources to promote the conservation of endangered 
and threatened species. The Act has been confronted by several 
Challenges since its original authorization and has continued to 
be an extremely important piece of legislation. It is essential 
that the Endangered Species Act be reauthorized and funded to 
provide protection and recovery efforts for threatened and 
endangered species. 


Thank you for considering the views of The Wildlife Society 
regarding the Endangered Species Act. Please include this 
statement in the official hearing record. 


Sincerely, 


Harry E| Hodgdon 
Executive Director 


jab 
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Natural Resources 
Defense Council 


1350 New York Ane NW. 
Washington, OC 20005 


March 19, 1987 202 783-7800 


Tne Honorable Gerry —. Studds 

Chairman, Subcommittee on Fish and Wildlife 
Room 343 House Annex e 

U.S. House of Representatives 

Washington, D.C. 20515 


Dear Representative Studds: 


The Natural Resources Defense Council asks that this letter 
be included in the record of the Subcommittee on Fish and 
Wildlife's nearing on reauthorization of the Endangered Species 
Act. The material contained herein supplements testimony 
presented by the Environmental Defense Fund and Defenders of 
Wildlife in support of amending the Act to restrict collecting of 
endangered plants growing on lands not under federal 
jurisdiction. 


Certain types of plants are eagerly sought by collectors for 
use in horticulture. These include cacti, other succulents, 
orchids, and carnivorous plants. Unfortunately, rarity is one 
factor which stimulates connoisseurs’ acquisitive instincts; 
therefore, endangered species, both before and after their formal 
Listing under the Act, are particularly prizeacd. Even where they 
are available, propagated plants may not satisfy some people 
because they may not be true to type, may be af questionable 
genetic purity, or simply may be “unrealistic”. The rarity 
factor means that even relatively unattractive types of plants 
may be collected. 


Since collecting of endangered plants from non-federal lands 
1% currently legal, occurrences are poorly documented. 
Nevertheless, some disturbing instances have been verified. 


In 19846, the extremely rare Virginia round-leaf birch, 
Betula uber, suffered a dramatic setback at tne hands of mankind. 
This tree had only thirty seedlings at the beginning of that 
spring, all on private land. Eighteen of these shortly 
disappeared, apparently due to collecting or vandalism. While 
the Virginia round-leaf birch 18s not a particularly attractive 
species, it is sought because of its rarity; at least one nursery 
is offering what are said to be propagated plants. 


The green pitcher plant, Sarracenia greophila, was listed as 


New York Office: Western Office: New England Office Tore Substances 
122 East 42nd Street 25 Kearny Street 850 Boston Post Road Information Line: 
New York, New York 10168 San Francescv, CA 94108 Sudbury, MA 01776 USA 1-800 6448-NRDC 


212 949-0049 415 421-6251 617 443-6300 NYS 212 687-6802 
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endangered in 1979. It 18 one of the rarest carnivorous plants 
in tne world and highly sought-after by tne specialist collector. 
In 1981, several plants were taken from one bog in Alabama. In 
1984, a man from Florida travelled to Alabama to collect piants, 
returned to Florida and mailed specimens of the wild-collected 
Plants to several people in other states. Fish and Wildlife 
Service law enforcement officials were not certain whether these 
actions violated the prohibition on “interstate commerce” in 
endangered plants currently in the Act. 


In 1986, another 22 plants of the green pitcher plant were 
taken from private land. This collection was described by FWS 
Regional Director James W. Pulliam, Jr., a3 involving “a rather 
large percentage of plants from one of the better colonies...” 
and as having "Significant adverse effects on our ongoing 
recovery efforts for this endangered species ... “ 


Also in 1986 all plants in a small population of the 
woodland orchid, the small whorled pogonia (Isotria medeoloides? 
were dug up from a site in New Hampshire. 


In addition to these examples of actual collecting, we can 
document a potential threat for many species of listed plants. 
In 1982, a cactus dealer sent a letter to his best customers, 
offering to collect and ship 19 rare cactus species, including 7 
listed under the Act as endangered or threatened. He said: ‘As 
you may know most of the plants on this list are very rare and 
quite a few are on the indangered (sic) species list. The names 
of these plants will nave to be changed to be shipped overseas 
-e- This list 16 only being sent to a select few of my nest 
customers, so please treat 1t most confidential. Thank you ...”* 


Since the dealer was clearly engaged in interstate and 
foreign commerce, Nis very offer to sell the plants was a 
violation of the Act. Nevertheless, the case illustrates the 
continuing demand for listed plant species of certain types. 


Collecting of proposed or candidate species can also be 
documented. These cases again illustrate the demand. Since 
collecting remains legal, and no case nas ever been tried against 
an alleged violation of the prohibition on interstate commerce, 
NRDC believes that collecting of these species prodably continues 
after they have been listed. 


Pediocactus knowltonii. This tiny cactus, one of the first 
to be listed as endangered, is @ collectors’ item because of its 
diminutive $1ze and large flowers. Between 1965 and 1981, its 
population was reduced from about $3,000 to 1.500 by flooding by a 
dam and commercial coilecting of many of the remaining plants. 
The landowner was unable to prevent people from entering his land 
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for this purpose. FWS botanists contend that only because 
collectors believe that the population is too depieted to reward 
ecollecting trip have they not disturbed the area in recent 
years. The land has recently been acquired by the Nature 
Conservancy, but it remains vulnerable to collectors because it 
still remains without legal protection. 


Two Florida cactus of the Cereus genus face threats from 
private collecting and vandalism with guns and machetes. Cereus 
robinii, the Key tree-cactus, 185 a listed endangered species 
found on the Florida Keys ano in Cuba. Tne Florida population 18 


on doth private and public lands. About ten years ago, 2 nursery 


reduced populations of several Cereys species, including C. 
robinii, from one isolated grove on the key. Cereus eriopnorus 
ver. fragrans, the fragrant wooly cactus, 18 also listed as 


endangered. The population is limited to 40-50 plants on private 
lands adjacent to a state park. Authorities suspect that plants 


were collected in 1984. 


Rhododendron chapmanii1, the Chapman's rhododendron, 18 one 
of the loveliest of the native rhododendrons with brilliant pink 
blossoms. Listed as endangered, it 18 native to the pinelands of 
Florida. Before the listing, one of only four known populations 
was totally eliminated when its location was discovered by 
collectors. The fact that propagated plants are offered for sale 
is evidence of a continuing interest in this species. 


Even the less peautiful or conspicuous species are subdject 
to collecting. Acanthomintha obovata ssp. duttgonii, the San 
Mateo thornmint, 1S a small herd with a remaining population of 
only 2,000 to 3,000 plants located in @ county park. [In 19863, 
several large chunks of turf, including soil, were removed by one 
or more collectors. ; 


The potential for collecting threatens a significant 
proportion of listed species. Indeed, of the 155 species of 
plants now listed, at least one-fifth were listed orimarily 
because of substantial threats from commercial or non-commercial 
collecting. Among these @re @3 cactus, Agave arizonica, Dudleye 
traskige@, Rhododendron ghapmanii, rilbliym rsistens, Sarracenia 


Oreophila, and several others. 


In 1986, NROC surveyed catalogs of 4&6 nurseries selling 
North American wildflowers. We found many selling conef lowers, 
including 5 nurseries selling propagated specimens of the 
Tennessee purple coneflower, Echjynaceage tennesseensis, en 
endangered species. Genera containing listed or candidate 
species, such as goldenrods (‘Solidago’), Irjllium, trout lilies 
(Grythronium), and Penstemon, are widely represented in these 


catalogs. 
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Clearly, collecting poses a threat to a wide variety of 
endangered plant species. The amendment we support would help 
reduce this threat by enabling federal law enforcement 
authorities to investigate and prosecute those who remove such 
Plants from their habitat without permission of the landowner or 
conservation authorities. 


Tnank you for considering our views. We laok forward to 
working with you to ensure reauthorization of a stronger 
Endangered Species Act. 

Sincerely, 


Fol Thang CamphtD 


Faith Thompson Campbell, Ph.D. 
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American Association of Zoological Parks and Aquariums 


EHBCUTIVE OFPICE AT COLSBAV PARK. WHEELING. WV 20083 . 1688 (900 242-2160 


March 18, 1987 


The Honorable Gerry Studds 
Chairsgan 

Subcoamittee on Fisheries, Wildlife 
Conservation and the Environsent 
House Annex II, Roca 540 
Washington, D.C. 20515 


Dear Chairman Studds: 


The American Association of Zoological Parks and Aquariums subeits 
this letter for the record on the reauthorization of the Endangered 
Species Act (ESA). The AAZPA is the largest professional zoological 
perk and aquarium organization in the world. AAZPA represents 
virtually every major roological park, aquarium, wildlife park and 
oceanarium on the North American continent and the vast majority of 
the professional staff members employed therein. Collectively, zoos 
and aquariums in this country annually play host to sore than 100 
million visitors. 


The goals and objectives of AAZPA are “to provide 
recreation and cultural enjoyment through the exhibition, 
conservation and preservation of the earth's fauna”. The purposes 
of the ESA are to “provide a means whereby the ecosystems upon which 
endangered species and threatened species depend may be conserved 
and to provide a program of the conservation of such species.” We 
believe that the goals and objectives of AAZPA are supportive of and 
complementary to those of the ESA. 


education, 


AAZPA plays en active role in the conservation and preservation of 
wildlife. Our Species Survival Plan strengthens and coordinates z0o 
breeding programs so that they can help in the worldwide effort to 
preserve vanishing species. The Plan seeks to (1) reinforce natural 
populations which have been reduced by human activities, disease or 
catastrophe; (2) provide anisgals for repopulation of original 
habitat when practicable; (3) serve as refuge for species destined 
for extinction in nature; (4) msintain repositories of germ plasma 
and; (5) conduct research and develop animal husbandry techniques to 
support both captive and wild populations. 


Most of our seaber institutions have excellent educational programs 
which provide information on the plight of the growing number of 
endangered species with which we share this planet. Because of 
this, our seabers provide an important service to the general public 


A rongrefu. wm-exemg: orgerusenen dedicated we the advancement of sosiogcel 
perks ond equerwmes for comervenen recreanen 
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in behalf of wildlife. We believe that animals displayed in a 
proper environment in captivity can act as ambassadors for their 
wild counterparts. This is especially true if the enclosure is 
arranged in a manner to reflect at least a portion of the aniaals’ 
wild habitat and is supported by carefully selected educational 
materials. We accept the responsibility that is ours in providing 
sanctuaries for some of the world’s sost endangered and threatened 
species. 


AAZPA supports the reauthorization of the Endangered Species Act 
without weakening amendments. There is already a burgeoning illegal 
trade in live wildlife and we support every effort to end that. We 
also propose additional funding to enable full implementation of the 
Act. 


Thank you for the opportunity to subseit these coaments for the 
record. 


Most Sincerely, 


AMERICAN OCIATION OF ZOOLOGICAL 
P. AQUARIUMS 


Ly 


Robert 0. Wagtie 
Executive Di tor 


cc: Board of Directors 
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: v Wildlife Management Institute 


Suite 725, 1101 14th Street, N.W., Washington, D.C. 20005 © 202/371-1808 


‘ 


A, 


March 17, 1987 


DANIEL A POOLE 
Prevden 

1. R. JAHN 

Wee Mewdent 

Lt t WILLIAMSON 
Secretary 

WESLEY M DIXON, je. 
Board German 


Honorable Gerry E. Studds, Chairman 

Subcommittee on Wildlife Conservation and the Environment 
Committee on Merchant Marine and Fisheries 

House Office Building 

Washington, D.C. 20515 


Dear Chairman Studds: 


The Institute supports enactment of H.R. 1467 to reauthorize appropri- 
ations for the Endangered Species Act through fiscal year 1992. We believe that 
the bill would provide for needed levels of funding to maintain viable programs 
at the federal level and to support state efforts. 


In addiction to reauthorization, we urge the subcommittee to consider 
amendments to neutralize recent court decisions affecting proper management of 
endangered and threatened species. 


On February 19, 1985, the U.S. Eighth Circuit Court of Appeals pro- 
hibited the Interior Department and the Minnesota Department of Natural Resources 
from implementing a management plan for wolves in the northern part of that state. 
The plan called for trapping excess wolves in certain areas to control livestock 
depredation and relieve further concerns of landowners and other residents bordering 
the wolf's range. Although the Endangered Species Act supposedly gives the 
Interior Secretary authority to allow such limited taking of a threatened species, 
the Court ruled otherwise. 


For the Act to retain its credibility with a large part of the public, 
federal and state wildlife agencies must have adequate authority to realistically 
manage species such as wolves, grizzlies, alligators and others that can cause 
considerable problems. Without such authority, agencies quickly lose public 
support for restoring the endangered populations. We suggest, therefore, that 
the Subcommittee seriously consider an amendment to the Act to overcome this 
apparent misinterpretation of the law by the Eighth Circuit. 


Another U.S. Eighth Circuit Court of Appeals decision in early January 
of 1985 states that Indians may kill endangered species and any other wildlife 
they choose on reservation lands. This ruling is a clear signal that the Endangered 
Species Act is inadequate. 


By a 5-3 vote, the appeals court said that certain Indians have treaty 
rights to hunt on reservations as they please. This, the court said, includes 
the right to kill endangered species or any other form of wildlife. However, 
the court said, Indians do not have the right to sell any parts of the animals. 


DEDICATED TO WILDLIFE SINCE 1911 
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And the Court indicated that the only way to stop Indians from killing endangered 
species or other wildlife at will is to amend the applicable treaties to that 
effect. 


The outdated treaties that this country signed with various Indian 
tribes years ago have become a serious threat to fish and wildlife resources in 
many parts of the nation. The subcommittee, I am sure, is well aware of the 
problem. Although it surely is a sensitive area to broach, something mst be 
done. And we believe that protection of endangered species from these treaties 
is a good place to start. Therefore, we recommend that the Subcommittee consider 
an amendment to the Act that would allow state and federal wildlife agencies to 
prohibit Indians from taking endangered or threatened species. 


Mr. Chairman, these two court decisions not only restrict managers’ 
ability to conserve endangered species, they breed contempt for the law among 
the general populous that under reasonable circumstances would support it. We 
hope that the subcommittee will help solve these issues. And we would appreciate 
this letter being included in the hearing record on H.R. 1467. 


Thank you. 
Sincerely, 2 ; 
i-/ Lonnie L. Williamson 
Secretary/Treasurer 
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INTEREST OF AMICUS ASSOCIATION 


The District Court's Interpretation of 


the Endangered Species Act Creates 


Incongruities, Defeats a Major Purpose 


of the 1973 Act, and Would Impair 
Programs Established by Congress in 


1982 Amendments to the Act 


. A. 
B. 
Cc. 


Dd. 
CONCLUSION 


Need for the 1973 Legislation 
The District Court's Interpretation 


The District Court's Interpretation 


Impairs the Experimental Population 


Program 


Construing the Intent of Congress. 


—_e. wees 


Case . 
Inte RPE: * Oo 

oBe ° e ° ° ° . e 18 
Statutes 


Endangered Species Act of 1973, Pub.L. 93-205 
67 Stat. 864, as amended, 16 U.8.C. $1530 et seg. . 2, 13, 14, 


1S, 18 
Endangered Species Conservation Act of 1969, 
Pub.L. 91-135, 83 Stat. 275 e e e e e 10, 1s 


Endangered Species Preservation Act of 1966, 
Pub.L. 89-669, 80 Stat. 926 e e e e e 9, is 


Legislative Materials 
Hearings Before the Subcommittees of the 


Eavircament of the Senate Committes 
Commerce, 934 Cong., lst Sess. 93-67 (1973) . ‘ lu 


Eavircament Related 
934 Cong., lst Sess. 93-5 (1973) ‘ ‘ ‘ ; lo, 


B.Rep. No. 93-412, 93d Cong., lst Sess. 12 
(1973) e e e e e e e e e 


H.Rep. Bo. 93-740, 934 Cong., lst Sess. 23 


(1973) ° ° e ® e e ° e e 19 
H.Rep. Ho. 97-567, 97th Cong., 24 Sess. 
(1982) e e e e e e e e e 17 


$.Rep. Bo. 93-307, 934 Cong., lst Sess. 3 


(1973) e e e e e e e e e 12 
119 Cong. Rec. H 8014 (1973) . 3 : - : 13 
119 Cong. Rec. 8 14515 (1973) . ° ° e s 12 
119 Cong. Rec. 8 14541 (1973) . Se é ‘ 13 
Federal Register 
and Threatened Wildlife and Plaats; 
Reclassification of Utah Prairie Dog, 
48 Ped.Reg. 21604 (May 13, 1983) J . 5 - 6 
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Wo. 84-5042-1m 
SIERRA CLUB, et al., 


The International Association of Pish and Wildlife Agencies 
(hereinafter “the Association") submite this brief amicus curiae, 
pursuant to written consent of all parties and in support of 
the position of appellants Clark, et al. seeking reversal of the 
order of the District Court granting summary judgment in favor of 
appellees Sierra Club, et al. 

INTEREST OF AMICUS ASSOCIATION 
The Association is a voluntary unincorporated association 
dedicated to coordinating the efforts of public administrative 
agencies responsible for the protection and management of the 
fish and wildlife of North America. Pounded in 1902, the 


The written consents of appellants and of appellees are 


V/ 
attached hereto as Addendum A. 


526 


| a | 


Association numbers among its government members the wildlife ! 
agencies of all fifty states and the Commonwealth of Puerto Rico. 
This litigation involves the meaning of the Endangered 
ll Species Act of 1973 ("the Act" or “the ESA"), the legality of a 
, Dumber of state and federal programs which permit taking of | 
|| enreatened species of fish and wildlife and, ultimately, the | 
ll aurability of programs for the conservation of threatened and ! 
' endangered species throughout the country. The issue of concern 
! eo the membership of the Association is whether the Secretary of | 
the Interior through the United States Fish and Wildlife Service | 
| ("the Service") may authorize regulated takings of threatened | 
: species absent a showing that such takings are required by | 
|| population pressures. | 


i Of twenty-eight states having resident populations of 


t 

“threatened species of fish and wildlife, approximately half 
utilize some regulated taking as a part of their total conser- 
vation effort on behalf of those species. The purposes and 

" procedures are different for each program. In each case, however, 


‘the professionals responsible for conserving thes@ threatened 


ae me ee 


species have determined that limited taking is necessary to 
é * i H 


secure the future of the species, to reestablish their populations, 


and to reduce the pressures which have led to their decline. 


oe eo 


Existing programs fall within two general categories: those 
Geveloped to reduce hostile contact between man and the species 
and those developed to preserve the species* habitat. In the 


case of the timber wolf a major factor in its conservation is 
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| the minimisation of human conflict. Other programs of this type 
Dade designed to prevent injury to persons or property and to 

i minimize illegal, unnecessary killings of the subject species. 

| Such programs are presently in use in ten states and proposed in 
i two others. Habitat programs are designed to encourage local 

i residents to preserve habitat suitable for the threatened species. 
| Three states utilize programs of this type. 

| The grizsly bear programs of Montana and Washington, as 

well as the program currently being considered in Wyoming, permit 
istate agents to kill these threatened species to avoid hazards 
ito local property or human life. Relocation attempts have 


ithe bears to return to their original locations and to resume 


j their problem conduct. Washington, which permits taking of 
Inuisance bears Only, reports that between twenty-five and forty 


jbears are killed each year by state agents. Montana, which also 
opens a limited hunting season for grizzlies, reports that 


ithe Bob Marshall ecosystem, the principal grizzly habitat region 
in the state. Montana estimates the total average grizzly popu- 


Montana also permits a limited annual hunting season in 


ithe northwestern part of the state which closes as soon as the 
number of bears taken, including those taken under the pro- 
visions applicable to nuisance bears, reaches twenty-five. All 


takings must be reported to the state within five days and the 
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that illegal taking is extremely rare. 

Montana and Washington share a strong conviction that their 
grizzly bear programs are essential to both human safety and the 
future of the species. While the direct teking may not at first 
glance seem consonant with conservation of the grizzly, the fact 


is that limited take results in bears being harbored in unde- 


-4- 
take is carefully monitored to prevent abuses. The state reports 


| esaorers less-populous regions which are better suited to the 


[peace of such wilderness species while local residents are en- 


|| couraged to maintain suitable bear habitat and to cooperate in 


conservation efforts because the grizzly is not perceived as a 


| threat. It is also a fact that private citizens will assume the 
| task of reducing the problem bear population if the state does 
ase accomplish the task. All grizzly bears would come to be per- 
| ceived as threats and the number of killings would increase un- 
"necessarily. 

; The alligator take programs of Alabama, Florida, Georgia, 


Louisiana, South Carolina, and Texas are other examples of 
| 
authorizes taking by state agents or licensed trappers of nuisance 


‘conflict-reducing conservation programs. Each of,these states 


laliigators classified as threatened or threatened by similarity 
of appearance. Their alligator populations, once considered 

! endangered in much of the region, are now stable or steadily 
“increasing. : 


Florida has the most extensive program for nuisance alli- 


gators. When a substantial complaint is received against a 
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| Particular animal, the local program administrator issues a 

| Permit and an identification tag to a private trapper. The 

j offending alligator is then killed, tagged, and delivered to a 

j state officer by the trapper. In return, the trapper is per- 

| mitted to sell the alligator meat and receives seventy percent of 
ithe price brought by the hide. Approximately 1,800 to 2,000 

|} problem alligators are killed each year under this system, a 

| small percentage of the stata's total alligator population. 

j As in the case of the grizzly bear and the timber wolf, state 
jofficials responsible for conservation of the alligator are con- 
| cerned lest elimination of these programs result in the per- 

|} ception of all alligators as a menace. States with such alli- 
Jgatory programs have had no significant problem with illegal 

j alligator killings since such programs have been established. 

| Louisiana provides an economic incentive to local landowners 
7to Maintain wetlands property by permitting them to harvest and 
|sell alligators listed as threatened by similarity of appearance. 
| Much of this land otherwise would be drained for agricultural or 
commercial use. The direct consequence of this program has been 
l the stabilization of the alligator's habitat and a marked in- 
|crease in the alligator population, central purposes of the 
lendangered Species Act. It is estimated that ninety percent of 
lehe state's fish and crustacea depend upon these same wetland 
marshes during at least one phase of their life cycles and, thus 
benefit indirectly. 
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In the case of the Utah prairie dog the Fish and Wildlife 
Service has proposed a rule to reclassify the prairie dog from 
endangered to threatened status in order that the State of Utah 
may permit regulated taking of the species. The proposal, which 
may be found at 48 Fed.Reg. 21604 (May 13, 1983), would permit as 
many as 5,000 animals to be taken annually in portions of the 
Cedar and Parowan Valleys. Damage in these valleys has now 
reached the point at which federal and state conservation agents 
are concerned thet landowners will resume treatment of the 
prairie dog as a pest to be wiped out by any means available. 
Concentrations of prairie dogs on private farms with attendant 
loss of crops and damage to mowing equipment from prairie dog 
mounds and burrows have resulted in annual losses to local 
farmers in excess of $1 million. Regulations would allow a 
permit-holder to shoot, trap, or flood the nuisance prairie dogs, 
but proscribe the use of poison. The program is designed to 
permit an accurate count of the number killed, to prevent 
secondary poisonings, and, thereby to retain government control 
of the conflict-reduction effort. 

Some of the colonies in the Cedar and Parowan Valleys are 
now at the edge of the carrying capacity of their territories and 
becoming vulnerable to outbreaks of disease. Population pressure 
is, therefore, one of the factors indicating the necessity of a 
take program. The Otah Game and Fish Department, deeply con- 


cerned by the potential consequences of the pressure felt by the 


a 
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farmers “to take matters into their own hands,” has advanced the 
proposal principally in order to eliminate that pressure. 

Arizona, California, Colorado, and Nevada also operate pro- 
grams which permit take of certain threatened subspecies of 
trout. These programs result largely from a judgment that the 
benefits of recreational fishing and public familiarity with a 
species will do more to guarantee its survival than the potential 
injury from fishing would do to endenger it. 

The Apache trout in Arizona, the Little Kern Golden Trout 
and the Paiute Cutthroat Trout in California, the Rio Grande, 
Greenback and Colorado Cutthroat Trout in Colorado, and the 
Lahontan Cutthroat Trout in California and Nevada may all be 
taken in certain instances. The estimated number of any one of 
these subspecies taken in a given season ranges from twenty-four 
to several thousand. In some cases the threatened species has 
strayed into tributaries inhabited by other gamefish popular with 
fishermen. In other cases the species is so thoroughly inter- 
mingled with other, non-threatened species that entire regions 
would have to be closed to all sportfishing if taking of the 
threatened species were prohibited. No injury has been found to 
result to the populations harvested under either of these con- 
ditions. 

In addition, fisheries management personnel have found that 
the public is more supportive of habitat reclamation and re- 
population efforts when it is familiar with the threatened 


species and recognizes the recreational value in its conservation. 
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in the decline of these species, such public support is of the 
utmost importance. 

The variety of the programs cited here is evidence of the 
complexity and the diversity of factors affecting the conser- 
vation of threatened species of fish and wildlife. Congress was 


aware of these factors when it drafted the Endangered Species 


Act, and authorized the Secretary to tailor his regulations to 


Because habitat degredation has been the most significant factor 
meet a wide range of possibilities. 
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ARGUMENT 
The District Court's Interpretation of the 
Endangered Species Act Creates Incongruities, 
Defeats a Major Purpose of the 1973 Act, and 
Would Impair Programe Established by Congress 
In 1982 Amendments to the Act 
Granting plaintiffs' motion for summary judgment, the Dis- 
|] trict Court ruled that the Secretary of the Interior is not 
permitted to authorize taking of a wildlife species listed as 
| threatened unless there be a showing that the species, in this 
1 instance the Eastern Timber Wolf, is exceeding the population 
limits of its ecosystem. Amicus submits that the court's inter- 
pretation does not withstand analysis: it creates incongruities 
| among the Act's provisions and defeats a major purpose of tha 
1973 legislation. In so aseerting, we do not deny that dis- 
sonance exists between operative provisions of the Act and the 
| statutory definition of the term “conservation.” In failing to 
| harmonise that definition with expressed purposes of Congress, 
| however, the District Court's ruling misinterprets a major 
element of tha Act, a misinterpretation which unless rectified 
swill have adverse consequences for conservation of both threatened 
fand endangered species in the United States. 
A. Por 1973 islation. The first attempt at 
| comprehensive endangered species legislation was enacted in 1966 
jas tha Endangered Species Preservation Act, Pub.L. 89-669, 80 
Stat. 926. The act authorized and directed the Secretary of the 


Interior to initiate and carry out a program to conserve species 
Of native fish and wildlife which he found to be threatened with 


534 


-10=< 


extinction. Funds were made available for acquisition of en- 
dangered species habitat. Three years later Congress enacted the 
Endangered Species Conservation Act of 1969, Pub.L. 91-135, 83 
Stat. 275, which authorized the Secretary to assist on an inter- 
national level by developing a list of species threatened with 
worldwide extinction and prohibiting importation of such species 
or their parts. 

The 1973 legislation, recommended to Congress by President 
Nixon in his Environment and Natural Resources State of the Union 
Message of February 15, 1973, greatly increased the authority of 
the Secretary and the scope of the endangered species program. 

In hearings leading up to enactment of the EBSA of 1973, witnesses 
testified to the need for two fundamental improvements in the 
existing scheme, both changes providing greater flexibility to 
the Secretary. Witnesses urged that the Secretary have authority 
to list a species even though not endangered throughout its 
entire range if endangered in a significant portion of its range 
and, second, that the Secretary have authority to list not only 
species threatened with extinction but also species likely within 
the foreseeable future to become so. 

The principal administration witness, Nathaniel P. Reed, 
Assistant Secretary for Fish, Wildlife and Parks, testified: 

With respect to species likely within the fore- 
seeable future to become threatened with extinction, 
H.R. 4758 would provide discretionary authority to the 
Secretary to regulate the import, taking, and inter- 
state transportation of those animals. The type and 


degres of control exercised over this class of animal 
would depend on the circumstances of each species. It 
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could include a complete or partial ban on taking if 
deemed appropriate. Authorities provided in our bill 
will enable us to provide a “halfway house” for 
(threatened species) .... 
Bearings Before the House Subcommittee on Fisheries and Wildlife 
Conservation and the Environment on H.R. 37 and related bills, 
93d Cong., lst Sess. 202 (1973) (hereinafter °1973 House Hear- 
ings”). And see 1973 House Hearings at 226 (statement of Howard 
Pollock, Deputy Administrator, National Oceanic and Atmospheric 
Administration). Another administration witness, Douglas P. 
Wheeler, Deputy Assistant Secretary for Pish, Wildlife and Parks, 
testified before a Senate subcommittee on the matter of sanctions 
and regulations for endangered species in contrast to those for 
threatened species as follows: 

With respect to the sanctions and the regulations 
applicable in each case: In the first, those actually 
threatened with extinction, the sanctions would be much 
the same as they now exist with the addition of a 
prohibition against taking. 

With the second category, the Secretaries re- 
spectively responsible for those species would have a 
{sic]) a matter of discretion the opportunity to impose 
those regulations, including sanctions imposed with 
respect to the first category, as are appropriate to an 
individual case. 

Hearings Before the Senate Subcommittee on Environment on S.1592 
and 8.1983, 93d Cong., lst Sess. 54 (1973) (hereinafter °1973 
Senate Hearings"). Secretary Wheeler at another point testified: 

We don't have authority to recognize a second 
category under the present law. We recognize only one 
degree of endangerment; that is threatened with ex- 
tinction. 

1973 Senate Hearings at 61. And see testimony of Robert W. 
Schoning, Acting Director, National Marine Fisheries Service, 


1973 Senate Hearings at 78. 
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Both houses responded favorably to the administration's 


request to extend listing authority to threatened species. As 


the Senate Report states: 
The bill provides a 


broadened concept of “en- 


dangered species” by affording the Secretary the 


additional power to list 


animals which he determines 


are likely within the foreseeable future to become 
threatened with extinction. This gives effect to the 
Secretary's ability to forecast population trends by 
permitting him to regulate these animals before the 
danger becomes imminent while long-range action is 
begun. By creating two levels of protection, regu- 
latory mechanisms may more easily be tailored to the 
needs of the endangered animals. Flexibility in 
regulation is enhanced by a provision which allows 
for listing if the animal is endangered over a “sub- 
stantial portion of its range.” 


S.Rep. No. 93-307, 3. And Senator 


Tuaney, floor manager of the 


Senate bill, S. 1983, explained the matter to his colleagues as 


follows: “The two levels of classification facilitate regu- 


lations that are tailored to the needs of the animal while 


minimizing the use of the most stringent prohibitions.* 119 


Cong. Rec. S14515 (daily ed. July 24, 1973). 


While the Senate was speaking 
the particular needs of threatened 
its agreement thereto by referring 
number of options available to the 
ened species. Thus, in explaining 


its bill, the House Report on H.R. 


of “tailoring’® regulations to 
species, the House manifested 
to the "almost infinite” 
Secretary respecting threat- 
the purpose of Section 4(d) of 


37 stated: 


{[Sec. 4] (d) The Secretary is authorized to issue 
appropriate regulations to protect endangered or 
threatened species; he may also make specifically 
applicable any of the prohibitions with regard to 
threatened species that have been listed in section 
9(a) as are prohbited with regard to endangered 


species. Once an animal 


is on the threatened list, the 


Secretary has an almost infinite number of options 
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available to him with regard to tha permitted activ- 

ities for those species. He may, for example, permit 

taking, but not importation... . 
B.Rep. Mo. 93-412, 12. The Secretary's authority to pursue the 
nearly “infinite® number of options was set forth in section 4(d) 
of the House bill which, as reported and passed, provided broad 
authority to issue regulations with respect to both endangered 
apg threatened species. By contrast, the companion provision 
in the Senate passed bill, sectfon 4(e) of &§.1983, invested the 
Secretary with broad authority to issue regulations only with 
respect to threatened species. 

In the committee of conference on the differing versions, 
the conferees adopted the Senate version and, redesignated as 
section 4(d), the broad regulatory authority with which Congress 
invested the Secretary was limited to regulations dealing with 
threatened species. As enacted, section 4(d) provided: 

| Protective Regulations - Whenever any species is 

listed as a threatened species pursuant to subsection 
(c)-of this section, the Secretary shall issue such 
regulations as he deems necessary and advisable to 
provide for the conservation of such species. The 
Secretary may by regulation prohibit with respect to 
any threatened species any act prohibited under section 
9(a)(1) .. . with respect to endangered species... . 
$4(a), 16 0.8.C. §1533(d). In brief, with respect to threatened 
species the Secretary is authorized by section 4(d) to issue such 


regulations as he deems necessary and advisable to coneerve such 


2/ = Section 4(4), H.R. 37, 93d Cong., lst Sess, Union Calendar 
Pe ol passed, 119 Cong.Rec. H8014 (daily ed. September 
8, 19 ; 


23/ Section 4(e), 8. 1983, 934 Cong., lst Sess., Calendar No. 
ise passed, 119 Cong. Rec. 814541 (daily ed. July 24, 
3). 


species and, in ths process, may choose to prohibit any act 
prohibited by section 9(a) (1), the provision containing pro- 
! hibitions relating to endangered species. 

 B. The District Court's Interpretation. Congress plainly 
established differing levels of protection to accompany the dual 
Classification system of the ESA. As interpreted by the district 
} court, however, a literal reading of section 3(2) reveals that 
the broad discretion Congress granted the Secretary in section 


4(d) with respect to threatened species it revoked almost en- | 
| tirely in the definition section. In section 3(2) Congress 

| defined the terms “conserve” and “congervation® to mean the 

l methods and procedures necessary to bring endangered or threatened 
species back to the point where the measures of the act are no 

longer necessary. The definition goes on to state that such 

methods include all those activities associated with scientific 

| resources management and “in the extraordinary case where popu- 

lation pressures within a given ecosystem cannot be otherwise 

i relieved, may include regulated taking.” §3(2), 16 U.S.C. 

1 $1532(2). According to the district court, inasmuch as the 

}defintion of the word "conservation" limits regulated taking to 

| situations where population pressures cannot otherwise be re- 


| 1ieved, the Secretary's broad authority in section 4(d) is 


curtailed substantially by the section 3(2) definition. 
Because this limitation on and complication of the Secre- 
tary’s section 4(d) authority is obviously out of harmony with 


congressional intent to establish differing levels of protection 
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for the two classes -- an intent which is undeniable -- the 
Gistrict court apparently sought to find new differing levels of 
protection through an examination of section 3(2) and section 9, 
to the exclusion of section 4(d). The court’s reasoning emerges 
as follows: 


An endangered species may not be taken because such a 
taking is prohibited by section 9(a) (1); 


But, since section 3(2) speaks of taking in an extra- 
Ordinary case, that taking must refer to threatened 
species because, as seen, taking of an endangered 
species is prohibited; . 
Therefore, regulated taking referred to in section 3(2) 
refers only to threatened species and then only to 
relieve population pressures. 
Instead of having authority, therefore, to take endangered 
species in the extraordinary case and threatened species in a 
variety of circumstances, the district court constructed new 
differing levels: the Secretary can never taken an endangered 
species and may authorize taking of a threatened species only in 
the extraordinary case to relieve population pressures. 

The court's inverted logic is simply wrong. Apart from the 
fact that the analysis completely excludes section 4(d) from 
consideration, there is nothing in section 3(2) to warrant the 
court's conclusion that an endangered species cannot be taken to 
relieve population pressures. In addition, the major premise of 
the court's argument is false because section 10 of the act, 16 
0.8.C. §1539(a), expressly authorizes the Secretary to issue 
permits for the taking of endangered species. With respect to 


the Secretary's authority, therefore, one is left with a ruling 
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that eliminates the distinction between protections for endangered 
and threatened species. 

In addition to undermining the experimental population 
program which we describe in the following section, the district 
court's interpretation also produces absurd results. The taking 
of endangered species is prohibited by section 9 but the taking 
of threatened species is nowhere prohibited in the act, Congress 
having left it to the broad discretion of the Secretary to decide 
whether to prohibit taking. Under the district court's inter- 
pretation, however, Congress in a definition section forbade the 
Secretary to undertake activities which it did not forbid of 
private citizens, an extraordinary result made even ate so when 
one considers that it was Congress' intention to provide broader 
authority and greater flexibility to the Secretary. If the 
Secretary is authorized to prohibit take completely or not pro- 
hibit take at all, it logically follows that he is authorized 
under federal law to permit a limited take, which he sought to do 
here in respect of timber wolves. 

c. The District Court's Interpretation Impairs The Ex- 
perimental Population Program. If planned carefully, populations 
of endangered and threatened species can be introduced into areas 
outside their current range, and such introductions may be 
beneficial in securing the restoration of listed species. Prior 
to 1982, however, a shortcoming of the ESA of 1973 was its 
tendency to discourage voluntary introduction of species in areas 


of their historic range. According to the report of the House 


Google 
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Committee on Merchant Marine and Pisheries accompanying H.R. 

6133, Endangered Species Act Amendments of 1982, “State fish and 
wildlife agencies had probed the feasibility of introducing such 
experimental populations, but they feared political opposition to 


reintroducing species unless come assurances were simultaneously 


extended to prevent the creation of Endangered Species Act 
Problems." H.Rep. No. 97-367, 97th Cong., 2d Sess. 17. The 
public opposition arose because experimental populations of 
Species listed as endangered were looked upon by many as “typhoid 
Marys® such that, wherever introduced, recreational and develop- 
mental activities were subject to being closed down or cut back 


to avoid harming an endangered species protected by rigid pro- 
visions of the act. . 


To encourage efforts to establish such populations, Congress 
in 1982 relaxed the provisions otherwise applicable to experi- 
ental populations of endangered species. The method selected by 
Congress to relax the protections was to treat such populations 
ae -- threatened species. As stated in the House Report: 


Each experimental population is to be treated as a 
threatened species under the Act which grants the 
Secretary broad flexibility in promulgating regulations 
to protect such species. These regulations can even 
allow the taking of threatened animals. The Committee 
fully expects that there will be instances where the 
regulations allow for the incidental take of experi- 
Mental populations, such as the inadvertent taking of 
experimental fish species by those fishing for other 
Species in the same body of water. The Committee also 
expects that, where appropriate, the regulations could 
allow for the directed taking of experimental popu- 
lations. For example, the release of experimental 
Populations of predators, such as red wolves, could 
allow for the taking of these animals if depredations 
Occur or if the release of these populations will 
Continue to be frustrated by public opposition. 


14-992 ~ 87 ~ 18 
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H.Rep. No. 97-567 (Part 1), 34. A new subsection (j) dealing 
with experimental populations was added to section 10 of the act 
and, as enacted, provides in pertinent part as follows: 
Por tha purposes of this chapter, each member of 
an experimental population shall be treated as a 
threatened species ... . 
$10(3) (2) (C), 16 U.S.C. §1539(j3) (2) (C). If the district court's 
interpretation be correct, then the House Subcommittee on 
Fisheries and Wildlife Conservation which drafted and brought to 
passage the Endangered Species Preservation Act of 1966, the 
Endangered Species Conservation Act of 1969, the Endangered 
Species Act of 1973, and the Endangered Species Act amendments of 
1977, 1978, 1980, and 1982 has misunderstood this fundamental 
aspect of its legislation and has launched the experimental 
population program on an invalid premise. While the understanding 
of the 97th Congress cannot override the intention of the en- 
acting 93d Congress, we believe the views of the 97th are en- 
titled to significant weight particularly where the language of 
section 4(d) and the legislative intent of the enacting Congress 
seems unmistakeable on this particular matter, the only doubt 
arising from the existence of the section 3(2) definition. 
Seatrain Shipbuilding Corp. v. Shell Oil Co., 444 U.S. 572, 596 
(1980). 
D. Construing the Intent of Congress. It is manifest from 
the statutory scheme and the legislative history that Congress 
intended section 4(d) to be the Secretary's authority for imple- 


menting the purposes of the act with respect to threatened 
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species. As outlined above, section 4(d) of the House bill had 
invested the Secretary with broad authority to issue “necessary 
and advisable” regulations for both endangered and threatened 
species. However, the Senate version confined this broad grant 
to regulations dealing with threatened species. 

The committse of conference adopted the Senate's approach 
thereby reserving section 4(a) as the basic source of the Secre- 
tary's authority in respect to threatened species and making it 
the vehicle through which the Secretary could undertake the 
“almost infinite" number of options without at the same time 
authorizing the same options for endangered species. 

Concerning the definition of section 3(2), the conference 
report stated: 

In view of the varying responsibilities assigned to 
the administering agencies in the bill, the term was 
redefined to include generally the kinds of activities 
that might be engaged in to improve the status of 
endangered and threatened species so that they would no 
longer require special treatment. 
H.Rep. No. 93-740, at 23. The foregoing is the only explanation 
given by conferees for the redefinition and, while the passage is 
not particularly revealing, it gives no indication that the 
conferees were troubled by the broad grant of authority in 
section 4(d) and chose the section 3(2) definition as a means to 
curtail that authority. 

Because it would contradict the broad grant of section 4(d), 

create absurd results, and defeat the clearly expressed intention 


of Congress in 1973 as well as in 1982, amicus Association 
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submits that section 3(2) should not be read as curtailing the 
broad grant of authority on section 4(d). 
CONCLUSION 
Por the reasons set forth above, the decision below should 
be reversed. 
Respectfully submitted, 
International Association of 


. Fish and Wildlife Agencies, 
Amicus Curiae 


Linda A. Wells 

1825 Eye Street, N.W. 
Washington, D.C. 20006 
(202) 293-8600 


Attorneys for Amicus Curiae 
Of Counsel 
Chapman, Duff and Paul 


1825 Eye Street, N.W. 
Washington, D.C. 20006 


Dated: April 23, 1984 
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ADDENDUM A 
s : soy wears ar wgvese weer we Ff MwvtsEwEe 
DHK:d jg Washington, D.C. 20530 
90-1-4-2459 


April 10, 1984 


Paul A. Lenzini, Esq. 
Chapman, Duff, and Paul 

1730 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 


Re: Sierra Club, et al. v. Clark, et al., 
No. 84-5042-MN (8th Circuit 


Dear Mr. Lenzini: 


As we have discussed earlier, the Department of 
Justice, as the representative of the Department of the 
Interior, consents to the filing of an amicus curiae brief 
in the above-captioned case by the International Association 
of Fish and Wildlife Agencies. 


Sincerely, 


Die W. KL, 
Dianne H. Kelly, Attorney 


Wildlife and Marine Resources Section 
Land and Natural Resources Division 
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303 / 629-6674 


March 28, 1984 


Mr. Paul Lenzini 
Chapman, Duff & Paul 
1825 I Street N.W. 
Washington, DC 20006 


Re: Wolf Litigation 


Dear Mr. Lenzini: 


Confirming our conversation yesterday, we will not 
Oppose your submission of an amicus curie brief on behalf of 
the International Association of Fish and Wildlife Agencies. 
However, and I think this was clear from our conversation, we 
assume and expect that your brief will be served upon us no 
later than the time the government's brief is presently due. 
Since you have indicated that you will support the government's 
side of the case, your brief should be filed at the same time 


as the government's. 
Very me) urs, 


pe all 


! a ( 
St nc. Se er 


SCS:crn 


Jon M. Hopeman 
Philip J. Olfelt 
David A. Gayer 


cc: 


Google 
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The following documents were submitted by Mr. Michael Weber; 
Center for Environmental Education, and are included in the 
hearing file of the Subcommittee on Fisheries and Wildlife 
Conservation and the Environment. 


Final Environmental Impact Statement: Listing and Protecting the 
Green Sea Turtle, Loggerhead Sea Turtle, and Pacific Ridley Sea 
Turtle Under the Endangered Species Act of 1973. National Marine 
Fisheries Service, 1973. 


Five-year Status Reviews of Sea Turtles Listed Under the 
Endangered Species Act of 1973. National Marine Pisheries 
Service, 1985. 


Kemp's Ridley Sea Turtle. Jack B. Woody, Aududon Wildlife Report, 
1986. 


Kemp's Ridley Turtle or Atlantic Ridley. Peter Pritchard and 
Rene Marquez, International Union for Conservation of Nature and 
Natural Resources, 1973. 


A Historical Review of the Status of Sea Turtle Populations in 
the Western Gulf of Mexico. Henry #. Hildbrand. 


The Occurrence of Sea Turtles In Louisiana Coastal Waters. 
Deborah A. Puller and Anne M. Tappan, 1986. 


Trawling Efficiency Device: A New Concept for Selective Shrimp 
Trawling Gear. John W. Watson, John F. Mitchell, and Arvind K. 
Shah, 1986. 


Final Environmental Impact Statement for the Fishery Management 
Plan for the Shrimp Pishery of the Gulf of Mexico, United States 
Waters. Gulf of Mexico Pishery Management Council, 1981. 


The following documents and articles were submitted for 
the record by Mr. Mike Weber of the Center of Environmental Education 
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MEMORANDUM 
TO: Michee! Weber , Canter for Environmental Eaucatton 
FROM: Bo Br ick lemyer , University of Washington 
DATE: November 1, 1985 
RE: Sea Turtle Rescue Efforts 


In the following peges you will find herdoopy of the work thet | have done to date. This is 
broken down into en outline; e summery of the ver fous espects of the problem es | have sean ft; end 
Gsteiled informetton in the case of some of those calegor ies. 
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INDIVIDUAL CHART Bt 


History of Efforts to Get Gear Modification in P lace/Deley 


June 2, 1970 

July 30, 1970 
December 2, 1970 
December 28, 1973 


April 23, 1974 


July 3, 1974 


August 8, 1974 
August 16, 1974 


April 22, 1975 


May 20, 1975" 


January 30, 1976 


Hewksbi!] end Lestherbeck turtles listed es endangered 35 Fed. Reg. 
8495. No substentieting informet ton. 


Atlantic Ridley proposed for listing es endangered. 35 Fed Reg 12222, 
12225. No text provided by the Buresu of Sports F tsher tes end 
Wildlife of the F ish end Wildlife Service, Deper tment of Inter tor. 


Final listing of Atlantic Ridley. 3S Fed Reg 16319, 18322. 


F ish.and Wildlife Service proposes 6 listing of the Green end Logger head 
tur ties under old endangered species lew. 


Petition by F. Weyne King who lists the gresn as en endangered and the 
Loggerheed end Pacific Ridley es threstened He speaks of the incidante! 
take of Loggerhesd by shrimp fishermen in his letter. 


Preliminary in-house NMFS review of the stetus of the three turtles 
completed. 


Governors notified. 


NMFS/FWS begins formal review ; announced in federal register at 39 
Fed. Reg 29605 29606. 


NMFS/FWS proposes critical hebitet rule making spectes listed under 
the ESA at 40 Fed Reg 17764-17765. 


NMFS/FWS proposes listing of Gresn, Loggerhead end Pacific Ridley es 
threatened with accompenying Regs to conserve end menege. Published 
ot 40 Fed Reg 21982-21985. SOC.F.R.s227.22(c) spesks to 
incidente) cetch of see turtles dur ing fishing operetions which were 
published fn the draft DEIS unchanged. [!t wes slim ineted from the finel 
rules. Sea SOC.F.R.s227.72(c) exceptions for injured, dssd, or 
strended specimens. The dreft version prohibited incidental cetch ff the 
person responsible for the fishing geer or vessel wes fishing in en eres 
of substantial breeding or feeding of the turties. 


DEIS forwardad to CEQ. In the dreft the following peges spesk to 
incrdental capture (but without telk of devices for elimination) end the 
ones under lined ere especially relevent: 

pp. 16 ,32,46,52,57,58,63,67 68,80, 84,65. 


July 18, 1977 


July, 1978 


{ 


Remainder 1978? 
1979? 


Jenuary 1980 


July 29, 1980 


August 12, 1980 


August 15, 1980 


August 22, 1980 


August 27, 1980 
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Memor endum of understanding signed between NMFS end FWS dafining 
the gos!s of each relative to the joint administration of the ESA re 

mer ine turties. In support of thet errangement, Jeck Gehr inger , NMFS 
Deputy Director , agreed to prepere 5 new buaget to permit expendad 
Qeer research and biological research on turtles. (Jey Ginter memo.) 


FEIS tssued listing the Green, Loggerhead end Pacific Ridley es 
threstened and (he Green was Itsted as endangered for its F lor ide and 
Mexican Pecific Coast breading populattons and the Pacific Ridley wes 
listed es endangered for the Mexican Pacific Coast breading populet ion. 
The FEIS spuaks to incidental take at pp. 56,61, 62, 69, 75, 85, 86, 
87,93, 94,99, and 10S. Al page 105 it speaks to en excluder pene! 
(EP) asa mitigating measure. Comments to the DEIS as published in 
the FEIS re incidental catch end the response of the Service are found at 
pages 124-136, especially 134-136 wherein it ts steted by the 
Service thet the excluder panel work will be finished by the end of the 
1978 shrimping season and then regulations will be promulosted. 


Information meeting with members of the Southeast Region Mar ine 
Turtle Recovery Team wherein the teem concurred with the epprosch of 
schedule of target detes for proposed regulations es outlined in the 
NMFS Work Plan, discussed infra p. 5S. (Work Plen p. 7.) 


NMFS southeast region MIRT letter to Allen, Acting Director, NMFS 
southeest region, notifying him of high levels of Sestur tle strandings. 


Kaufmann of Fund for Animals letter to Richard Frenk re: 1200+ 
strendings. Calls for scoping mesting within four weeks to let 
shrimpers know new gser (EP's) required by “See Turtle Regulations 
for 1981.° 


Monitor joins with 26 other conservation groups to endorse FFA 
position. 


News release by Fund for Animals stating thet at least 1.300 Ses 
Turtles hed died and weshed up on the beaches in May, June end July of 
1980 and on p. 4 calling for the following. “Turtle excluder devices to 
be butt into the (raw! nets which heve been designed by the Net tonal 
Mer ine Fishery Service and other turtle conservetion operations! 
techniques must be utilized as soon es possible. ° 


Frrenk's response to Kaufmann--e package of letter: specific 
responses; work plan: 


(1) “I heve recently approved e work plen for the development of 
reguletions to reduce see turtle mortality tn the Southeest.” Seys thet 
Copy ts enclosed and thet important conservation strategy likely to be 
incor poreted in the regs to be the requirement thet shrimpers use 
turtle excluder penels when fishing in arees of known high turtle 


September 18, 1980 


September 24, 1980 


551 


mortality; regs to be issued in proposed form before the end of 1980; 
final regs issued before the beginning of the 1981 brown shrimp 
9eeson. 


(2) He noted thet there hed been meetings with shrimpers to urge them 
to voluntar ily reduce trew! limes. 


Specific response to Kaufmenn’s recommendations of August 12. 


°2b. NOMA favors the tssuance of the Ses Tur tle Recovery P len et the 
eer liest possible dete. It is enticipeted thet the promulgation of 

Sestur tle reguietions, currently the subject of an approved NOAA work 
plen, end other ongoing end enticipeted NOAA activities, will implement 
teny of the messures expected to the recommended in the recovery 
plen.° 


“WORK PLAN FODEVELOPMENT OF REGULATIONS TO REDUCE SEA 
TURTLE MORTALITY IN THE SOUTHEAST REGION.” (10 pp... undated) 
“The work plen ts intendsad to develop regulations thet wil) reduce see 
turtle incidental catch end resultant mortality in the Southesst region 
by requir tng excluder penels on shrimp trewis in limited areas for 
limited time per tods.” (pp. 1-2) Lists seven elternetives to be 
ae in DSEIS: 1-no regs; 4-require regs, S end 6-voluntery use. 
p. 4) 


At p. 5 aption 4 states in discussing these elternetives, “require the 
excluder pene! on all shrimp trewls. Although required use of the 
penels throughout the fishery would do the most to reduce see tur tle 
mortality, see turtles are not caught tn el) areas of the Gulf and South 
Atlentic. In addition, the best excluder panel design will reduce the 
shrimp cetch dapending on operstor skill. Our goal ts to require the use 
Of @ pane) to prevent or substantially reduce the incidantal catch of see 
turtles without significantly reducing the shrimp catch.” Discussing 
aption § to rely on e voluntary progrem, the work plen states thet 
“some voluntary use of the excluder pene! will occur.” (my emphasts) 
Discussing option 6 educattone! programs, it notes et p. 6 thet 

@ducat tone! efforts will continue with or without reguletions. The 
schedule of target detes shows thet the supplemental environmental 
impect stelement should be completed by Jenuery 1, 1981 

with reguietions being implemented on Apri] 30, 1981 (pp. 7-8) 

See Turtle Meeting, Cher leston, South Caroline held by the Netfone! 
Mer ine F tsher ies Service to exem ine ways to reduce Ses Turtle 

mor telity from commerciel shr impting ectivities: summary by 

Cher les A. Orevetz dated September 24, 1980. 


Orevetz summary: Voluntary reduction of traw! time but not in Gulf 
except when encounter ing high mortality; emergency regs for 
resuscitation end relocetion; explenetion of schedule for the 
development of regs; Seids! presented resserch results including 
information on prelim inery testing of an excluder device currently 
reducing 90% of turtle captures with esprimp loss of 11% or less. 
with definitive results (to be completed December 1980; Stede! notes 
that reduction in trew! time helpful: et 60 minutes showed only e 2% 
mortality, whereas 90 minutes showed e 6% mortality jumping to 
26% for 270 minutes. 


. 1980 


October 2, 1980 


. 1980 
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Milt Kaufman report on September 18, 1980 meeting ( undeted), he 
talks about numbers, the correlation: the traw! time duration, that the 
Gulf end South Atlantic F tsher ies Development Foundation will be the 
industry's coordinator for volunteer efforts to elim inete see turtle 
incidental take end mortality; new resuscitation procedures, trew! 
time/deeth correlations, no night trawling; closed southeast sounds. 


Atlanta Scoping Meeting- -"e pub! ic scoping meeting... on regulettons 
to reduce See Turtle mortality in southeast waters.” 


Official NMFS summary, undated. unsigned. with appendices: 
conclustons from Charleston: voluntary effort to reduce traw! time end 
emergency regs on resuscitation; CEE statement made pert of the 
record; Keufmenn stetement not; lists additional issues end elternet ives 
identified at the meeting. 


Jim Sternberg, CEE statement (S pp.) dated October 2, 1980 suggests 
Gete needs including No. 6, 8 detailed economic anelysts of the industry 
end of the impact of the regs (p. 2) Gives suggested regulations: trew! 
time duretion, criterte for identification of critical areas; use of 
excluder pene! , voluntarily or mandator ily; Nex ibility in gaar 
requirements so thet the new “excluder device” could be used when 
proven adequate, effective resuscitation (pp. 3-4). 


Concluding remarks at p.S; “In closing, | wish to emphesize thet we 
earnestly hope thet a voluntary, cooperative solution to the incidsnte! 
take of Ses Turtles will be achieved. However .! must stete clear ly thet 
our primary concern ts with the recovery of Ses Turtle populations in 
the United States and around the world {f voluntary, cooperetive 
efforts ere unsuccessful, we shell seek other remedies.” 


Formal coments submitted by the Georgia Ff tshermen’s Co-op, Inc. on 
October 16, 1980 stressed thet the regulations should be voluntary end 
hoped thet the Service would continue in thet reseerch to elim inete 
turtles and not shrimp. The comment stressed thet not enough date wes 
ey ee eee (Comment no. 6, 
p. 2 


in Appendix C to the formal summery by the Net tone! Mar ine F isher tes 
Service, it responds to comments mede during the scoping process and 
et p. 2, the question of correlation betwesn see turtle strandings end 
shrimping is eddressed, with the Service responding thet information ts 
circumstantial and noting thet dste indicetes thet most strandings occur 
Gur ing (he per tods when end on the beeches off which concentrated 
shrimp (rewling occurs end thet strandings decrease when the trawling 
Giminishes. 1t goes an to note thet the rule making ts not solely besed an 
the sirending dete, but thet incidental catch end mortality estimates 
were derived from vessel observetions as well es turtles on the besch. 


Jim Sternderg’s summary of the mesting (undated. 3 pp.): at p. 2, °(N 
“notes that the excluder cage fs an ellernettive thet both shr impers end 
conservationists sasm to agree upon end thet research should be 


October 7, 1980 


February 24, 1981 


February 27, 1981 


April 2, 1981 


April 22, 198! 


August 26, 1981 


September 1, 1981 


September 10, 1981 


September 22, 1981 


September 23, 198! 


October 6, 1981 
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completed by next ssason and thet e reguiation thet would require the 
pene! would heve e provisional cleuse to s!low the use of the cage when 
eveiledie. 


Emergency resuscitation reguletions publisnec modify SOC.F.R.S 
227.72(eX 11) at 48 Fed Red. 66460. 


Letter from ECB to Orevetz re: adding ECB to list to obtain DSEIS for 
regs for 1981 shrimp season. 


Orevetz responds: DSEIS “stil! undergoing review end may require 
revision before it ts issued es e public review document.” [Review 
probebly wes being undertaken in D.C. because work plan hed document 
in D.C. By this time elthough this is not stated ) 


ECB to Orevetz, two-page letter complaining thet enother summer end 
fell would obviously pass without regulations re: traw! time and 
excluder device; ssems to be getting low priority; asks thet process be 
speeded up or emergency regs promulgated. 


Orevetz responds ecting regione! director says regs to be developed es 
quick ly es possible end emergency regs may be implemented if 
necessary ; meanwhile transfer TED technology ongoing. 


DSEIS from D.C. to Floride; Roe fs mesting with Fox on ft; given to 
Chuck to revise. 


Letter , EDF (Been end Brown) to Byrne, Admintstretor of NOMA: 
Complaining thet no action hed been taken on the turtle problem excapt 
resuscitation regs; thet TED ts econom ice! ly viable and calling for 
“timely ection on regulatory solutions to the problem.” 


Orevetz notified thet EDF replaces ECB es fer es legal representation to 
Odtain regulations. 


Response of Byrne to Brown: “We shere your concern for the recovery 
of see turtles and recognize the nead to reduce or eliminate the 

mor tality of see turties incidantly teken by the shrimp fishery. We ere 
Confident that recently developed geer , the turtle excluder device 
(TED), wil) resolve the probiem of incidental take of see turtles. The 
Net tone! Mer ine Fisher tes Service (NMFS) is considering the most 
effective way to encourage the use of the TED by the shrimp industry, 
1.8., through e reguletory requirement or through voluntary ection by 
the fishery. The NMFS ts currently demonstrating the TED to 

shr impers end wil) be closely monitor ing the extent of voluntary use by 
the industry.” Byrne notes thet strandings ere down end thet he wil) be 
meeting with Been end others on September 22. [Weber there?) 


Letter , ECB to Weber: informstion from cel) to Orevetz related D.C. 
hes sent OSE!S beck for another reviston end Kernelie (D.C.) ts going to 
St Petersburg in October to heip. 


Letter, ECS to Orevetz where is DSEIS? Is there e revised work plan 
thet ensures regs in place by 19827 


July 18, 1977 


July, 1978 


Remainder 1978? 
1979? 


Jenuary 1980 


July 29, 1980 


August 12, 1980 


August 15, 1980 


August 22, 1980 


August 27, 1980 
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Memorandum of understanding signed between NMFS and FWS defining 
the goals of each relative to the joint administration of the ESA re. 
marine turtles. In support of that arrangement, Jeck Gehr inger , NMFS 
Deputy Director , agreed to prepare a new buaget to permit expanded 
geer research and biological research on turtles. (Jay Ginter memo.) 


FEIS tssued listing the Green, Loggerhead and Pacific Ridley es 
threatened and the Green was listed as endanger ed for its F lor ids and 
Mexican Pacific Coast breading populations and the Pacific Ridley was 
listed as endanger ed for the Mexican Pacific Coast breeding population. 
The FEIS spuaks to incidental take at pp. $6, 61, 62, 69, 75, 85, 86, 
87, 93.94, 99, and 105. At page 105 it speaks to an excluder panel 
(EP) as e mitigating measure. Comments to the DEIS es published in 
the FEIS re incidental catch and the response of the Service ere found at 
pages 124-136, especially 134-136 wherein it ts stated by the 
Service that the excluder pane! work will be finished by the end of the 
1978 shrimping seeson and then regulations will be promulgated. 


Information meeting with members of the Southesst Region Mar ine 
Turtle Recovery Team wherein the team concurred with the approach of 
schedule of target dates for proposed regulations as outlined in the 
NMFS Work Plan, discussed infra p. S. (Work Plan p. 7.) 


NMFS southeast region MTRT letter to Allen, Acting Director , NMFS 
Southeast region, notifying him of high levels of Seatur tle strandings. 


Keufmann of Fund for Animals letter to Richard Frank re: 1200+ 
strendings. Calls for scoping meeting within four weeks to let 
shrimpers know new geer (EP's) required by “See Tur tle Regulations 
for 1981." 


Monitor joins with 26 other conservation groups to endor se FFA 
position. 


News release by Fund for Animals stating that st least 1,300 Ses 

Tur tles had died and washed up on the beaches in May, June and July of 
1980 and on p. 4 calling for the following. “Turtle excluder devices to 
be built into the trawl nets which have been designed by the Net tone! 
Mor ine F ishery Service end other tur tle conservation operat tone! 
techniques must de utilized as soon as possible.” 


Frank's response to Kaufmann--e package of letter; specific 
responses; work plan: 


(1) “I have recently approved e work plen for the development of 
regulations to reduce see turtle mortality in the Southeast.” Seys thet 
Copy fs enclosed and that important conservetion stretegy Itkely to be 
incor porated in the regs to be the requirement that shrimpers use 
turtle excluder pene!s when fishing in arees of known high turtle 
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September 24,1982 Letter, ECB to Beck: DSE!S hes bean sent back to SE for another rewr ite 


Late 82/Eer ly 83 
June 2, 1983 


June 2, 1983 
June 8, 1983 


August 11, 1983 


9.2 


p.3 


p.4 


even though it just got toD C on July 21, 1982. No progress being 
made on getting it out or TED in use. ESA and NEPA require the oreft to 
be tssued. Allege thet the Service ts consciously delaying tak ing action. 
Now wonder if we can get even a voluntary program ineffect. “If the 
Services intent is to use 8 voluntary program , the longer 1t waits to get 
@ final EIS so concluding issued, the less likely ft will be to have such @ 
progrem in operation by the opening of the spring 1983 shrimp season. 
If the conclusion should be to require the use of the TED, anything other 
then the most expeditious ectton will preclude the possibility of such 
requiations in 1983." Ask agsin for status; timeline, sent 8 copy of 
letter to Justice Deper tment. 


Beck never responds. 

7 

Letter ECB to Beck: When will EA be out? 
Beck never responds. 

Letter, ECS to Oravetz? When wi! EA be out? 


Oravet2 respondas: EA submitted to D.C. May 31, 1983; should not take 
bong. 


“Environmental Assessment of e Program to Reduce the incidente! Take 
of See Turtles by Commercial Shrimp Fishery in the Southeast United 
States” ts issued. 


Analysis of FA 


Introductory summary: Progrem cells for voluntary use; no time 
limits set; no statement that fishermen heve egresd to use it; states thet 
972 of turtle eliminated, retains less bycatch, cetches up to 7% more 
shrimp end may require less fuel. 


“|. Purpose of and nead for action.” NMFS “believes” because of 
encillery benefits thet shrimp fishermen wil] voluntarily use TED. 


First full paragraph: states thet ESA listing recognized incidental teke. 


Third full peregraph says thet gser regs “considered” in listing 
process, but not imposed beceuse of problems with the panel. [FEIS pp. 
134-136 in fect states thet NMF S's goo! was to develop an acceptable 
net design and promulgate regulstions to require use.) 


Geer program: peregraphs 2 and 3 talk of tow- time reduction end state 
thet 11 appears to be 8 partie! solution “st lesst in areas where shor ter 
tow times feasible.” “Some shrimp fishermen, particular ly in the U.S. 
south Atientic, have stated thet they use shorter tow times to conserve 
See Turtles.“ 


First peregraph: States thet TED resserch wes begun in lete 1980. [In 


p.7 


p.8 


p.6 


p.8 


p.10 


p.1t 
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fect, wes developed prtor to that end eveluatton was initieted in 1960.] 
"Most effective wey of reducing incidental take of See Turtles in shrimp 
trewls.” “Bulk of reseerch is complete...” Continuing... to refine 
the TED.” {Note thet with few if eny pieces of gear {s the refinement 
ever 100% complete--or ts there even agreement on whether the 
device is usefu! or not. Teke, for example, the mongoose net which some 
southeast Atlantic shr impers swear by end others only sweer at.) 


Lest peragraph °(d) Voluntary TED Program”: no time limits given. 
Progrem is described as follows: “The program to encourage voluntary 
use of the TED consists of severe] complementary sctions by NMFS, 
NOAA's Sea Grant Mar ine Advisory Service, Shrimp industry 
representatives, individuel shr impers, end environmental ists. Some 
ecitons ore underway, end others are being planned.” (my emphests) 


First full paregraph: CEE, EDF end Mt heve ectively suppor ted the TED 
voluntary progrem.” (my emphesis) 


Line 3: “Therefore, once exposure of the TED to U.S. south Atlantic 
shr impers is completed, progrem emphests will be shifted to the U.S. 
Gulf of Mexico.” [Note thet even though endangered species ere tn the 
Gulf, a Started where it was easiest for the Service, in the 
Atlantic. 


“II. Alternatives” 


“a. Noaction:” The Service recognizes thet a number of turtles 
including endangered ones die et the hands of the shr tmp fishery. 


b. Require the TED by regulation: Be required on at least 6,030 
vessels ( 40 feet or longer with weight greeter then five tons); Newed 
econom ic analysis: why cost different to shr impers if comply 
voluntarily es opposed to {{ are required to use the device by regs? 


"11. Environmental impacts” 


Assert that TED be used only on vessels of 40 fest or longer beceuse of 
limited spece an deck end smaller vessels tow for shor tar per tods of 
time and therefore turtle mortality not es grest. (Proof? Any death of 
en endangered species must be prevented. } 


Third full paragreph talks of the cost being $400 to $600 per yeer to 
en individual shrimp vessel to result in e total elimination of 12,256 
turtle deeths per yeer. (Should be less now with meter fels cost of only 
$50-$60/TED.) Also talks of TED cost expected to be offset by 
increased shrimp catches and saving of time re: sorting and discerding 
bycetch as well as some sme!) fuel savings. [This offset not mentioned 
on p. 9 when speek ing of requirement of TED by reguletion. } 


“Although there ts no histor ical bests to determine how tong ft might 
teke for technology trensfer to be successful, NMFS believes thet it will 
teke from two to five years before e major ity of shrimpers ere using 
TED. NMFS plans to monttor the adoption rate and modify program 
ectivities should the adoption rete not proceed es e reasonable pece.° 
{NMFS planning documents now in possession of Mike Weber show e 


1984 
1985 


August 23, 1985 


September 135, 1985 
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1990 date for the expected use of the TED by SO of the industry } 
Comments to FA: 


Appeer to have been ore! only end presented et the TED meeting of 
November 14, 1983, in Tempo, Florida. From the minutes of thet 
meeting, p. 4: 


EA assumes less then 100% use: NMFS does not claim to know how 
meny will be used by the industry; the economic enelysis ts Newed in 
both the cost/benefit statements end the apparent disper ity between the 
Cost of the voluntary end reguletor ily required TED use program; 
Concern was expressed over the vagueness of “ressonedie progress.” in 
ef inition thereof, the mesting minutes note et the second fu!! 
peregreph, “It was egresd thet within three years, 6 major ity of the 
southeesier-n U.S. shrimp ftsnermen should be using the TED. 
Furthermore, usage should be 100% in areas of critical importance to 
See Turtles, perticulerly the endangered KEMPS Ridley.” 


? 
? 


Letter , Michee! J. Speer, Regione! Director , Fish and Wiidlife Service 
to Jack £. Brauner , Regione! Director , Southeast Kegion, Net tone! 

Mer ine F isher tes Service: FWS position thet shrimp trewlers ere 
currently one of primary Itmiting factors in the recovery of Kemp's 
Ridley ; request e significantly increased progrem to heve TED become 


* stendard- use equipment on ell shrimp trewlers within U.S. Gulf of 


Mexico end Atlentic borders by the end of FY 86: re. FMP for shrimp, 
mey werrent S 7 consultation to require TED; Kemp's Ridleys ere at 
Such 6 level thet the loss of e single anime! ts significant to its 
survivel; from ‘78 through ‘63, 44% of Kemp's Ridiey turtle returns 
were definitely from shrimp trawlers; 401 dsad Kemp's ‘80 through 
*84, but equels an insignificant number of total lost; the major ity to 
incidents! take by trawlers; NMFS end FWS at placed two satellite 
trensm itors on Rancho Nuevo nesting females in June of 8S and both of 
the animals were taken by shrimp trawlers in less than 30 days. 
“Firm measures, which ere available to reduce or eliminate the 
incidental take of this endangered spectes , must be instituted United 
Stotes weters.° 


Breuner responds: “The impect shr imp trewlers have on see turtle 
populetions, including the Kemp's Ridley, ts not disputebie. 
Nonetheless, the shrimp industry ts beset with with so many other 
problems thet threaten its economic vieb!lity thet the Netione! Mer ine 
Fisher tes Ser vice, with duel responsibilities of protecting mer ine 
endangered species end menaging and developing marine fisher tes , 
Cannot et this time, impose burdensome regulations on the shr imp 
industry.” Brauner talks of the economic problems of the shrimp 
industry ; then talks of other reasons thet the voluntary TED program 
must continue the administration's non-reguistory posture; cost of 
regulations which would represent 25% of the annue! regional office 
operating budget; thet in 1983 tney predicted five years for the 

major ity of the she impers to be using the TED end ellege that problems 
have Dean overcome and more shrimpers are using the TED. [The EA 


October 2, 1985 


Octoder 21, 1985 


October 21, 1985 


November 1, 1985 
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steted two to five years end of the 6.030 bosts, less than 3% appear to 
even heve one TED evatledie for use ] Brauner sand thet with the 
cooper ation of the State of Georgia, they are attempting to provide TEDs 
to all of Georgie shr imper's [he does not say how many will use it if it ts 
provided to nem] Says that the shrimp FMP does discuss the TED and 
thet there ere important closures Texas end the Tortugas shrimp 
sanctuary. “In conclusion, let me just add that in the complex situation 
of protecting see turtles end promoting U.S fisher ies at the same time, 
I think it {s Dest to heve (wo diverse groups working together. In this 
cese we heve shr impers end environmentalists working together. Let's 
keap it this way 6 while longer end see where ft gets us.” 


Letter from Yemes W Pulliam, Ur., Regional Director , Southeast 
Region, Fish and Wildlife Service, to Jack T. Breuner: Joins Speer, 
Southwest Region, in voicing distur bence over the high level of Kemp's 
Ridley mortality end the lack of progress in implementing the TED's use 
by the shrimping industry. Notes the large number's of Logger heads and 
significant number of Hewksb1i!, Green end Lesther back turtles as well 
8s some Kemp's Ridleys; thet strandings reflect only 6 portion of the 
mor tality actually occurring, and while not al! strandings ere 
attributadle to shrimp trewlers, (he correlation of see turtie 

str endings and shrimping activities 1s clear enough to leave little doubdt 
@S to the significance of shrimpting to turtle mortality Furthermore, 
those which ere dead ere often subedult turtles which have survivied 
{the most hazzerdous per tod in their eer ty life stages, are epprosching 
sexual maturity end hence ere extremely impor tent components of the 
population. “(We believe the reduction of incidental take through use 
of the TED by the shrimping industry would be the single most 

impor tant recovery ection which could be taken to benefit the Kemp's 
Ridley end see turtles within the United Stetes beyond current 
conservation efforts.” 


“The magnitude of the incidente! take threat to see turtles, particular ly 
the Kemp's Ridley, demands the most aggressive efforts on the part of 
our agencies which ere charged with protection and management of the 
see tur tle resource.” 


Letter ECB to Efleen Cooney. NOAA, G00, D.C.: Request for the reponse, 
if any, of Gretchen Beck to ECB letter of September 24, 1982. 


Letter , Speer to Brauner: Seys he understands thet NMFS will prepare 
action plan within estad! ished time frames (7?) to deal with mutus! 
concern over Kemp's Ridley and TED. Further anelysis of life stetus 
Goes not look good most teg returns coming from strandings/takes in 
Loutsiane and Texas; nesting 25% orop. continuing downwerd pettern. 
Big trouble; “precer ious status :” “extreme end rapid actions more 
werrented;” “immediate problem.” 


Eileen Covney responds by telephone: heve checked files re Gretchen 
Beck's answer to my letter of September 24, 1982 and there is none. 


{ End of history/celey individual chert information. } 
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INDIVIDUAL CHART B29 


Voluntary TED Committee and Other Conservationists Activities 


March 198) 

Apri! 1985 

August 1981 
November 11, 198! 
Jenuary §, 1982 
February 5, 1982 
February 11, 1982 
February 18, 1982 
Merch 1, 1982 
March 18, 1982 
Merch 31, 1982 


Directed to TED Voluntary Use ( Webder /Raybur n) 


CEE funds TCLE to bulld and give away TEDs: to be bullt using NMFS 
book let doors on top but due to resistence of shr impers, not used Gur ing 
the 1981 season. 


Gulf end South Atlantic F tsher tes Development Foundetion tssues e 
brochure about the benefits of TED use. 


ECB goes out with NMFS contractor, Jervis Mason, to observe TED use 
on the water with shrimpers: it tS 8 success on August 20 and August 
22. 


ECB meets with South Caroline shr impers and an agreement ts made to 
Give the CEE/TCLE-bullt TEDs to George and Libby Ambrose. 


Easley paper funded by CEE and MI finished show ing current econom ie 
reasons for TED use. 


Revised Eesley paper submitted es a fine! report. 


Weber to ver tous per ties including ECB, Ralph Rayburn, Texas Shrimp 
Associetion, and Bob Jones, Executive Director of Southeast F isher tes 
Association, asking the per ties to be on eshrimp 

industry /conservetionists committee whose goal fs the adoption of the 
e@xCluder device. In the letter, notes thet NMFS is also Geveloping regs 
which may require the use of the excluder device. 


ECB accapts Weber's offer. 


Relph Reyburn accepts, but notes thet he does not necesser ily egree thet 
the excluder device 1s the wey to proceed, He sends 8 copy to Orevetz. 
[So industry comes on board the voluntary committee having not ifted 
the com ittee and the government thet ts not necessarily tn full ecoord 
with the committee's goals. } 


Letter from Roger Anderson, Executive Director , Gulf and South 
Atlentic Fisheries Development Foundation, Inc. to ECB sending letest 
background on their trawling effictency device (TED) which ts 8 promo 
for TED's use and 8 descr iption of how to construct it. At thet time, 
TED's cost $293 per unit, menufectured by DESCO under government 
Contrect. The brochure notes thet e shrimper would requires $1 200 
investment (two TEDs end one backup) but should be able to recover the 
Cost of the TEDs in the first year end make 9 profit, in the case of @ 
lore vessel, of $8,000 over end above the cost of the TEDs due to 
increesed shrimp harvest. 


ECB to Roger Anderson esking that some DESCO (the manufacturer ) 
TEDs go to some specific South Caroline shrimpers., including George 


“Spring, 1982° 


Aprt! 20, 1982 


April 26, 1982 


May 4, 1982 


eng Libby Amor ose. 


The See Turtle Report,No 1,p 1, paragraphs 4-5. “To ensure thet 
the ED ts adopted by the shrimp industry, the STRF has convened s 
committee composed of representatives of the conservation end shrimp 
communities. This committee's goal 1s to essure the use of the ED by the 
U.S. shrimp industry ~ 


“At the same time, the STRF {s insisting that the federal government 
Continue to develop regulations requir ing the use of the £0, should 
regulations prove necessary. Although regulations were prom tsad for 
lest year , the federal has yet to issue even draft regulations. Whether 
the ED 1s adopted volunter ily or under regulations, deley will only cost 
the drowning of more See Turtles in U.S. waters.” 


Mike Weber , Milton Kaufmann, Williom Brown, letter to Byrne: 
Transmitting Eesley report end asking for meeting to discuss the TED. 


Letter from Mike Weber to ECB end others. Invitation to first meeting 
of “a committee whose focus will be the use of the trawling efficrency 
Gevice (TED) in the U.S. shrimp industry.” Also transmit Easley report 
to member's of the committee. 


Trawling Efficiency Device meeting: From the minutes: 
Citchael Weber opened. 


wack Brauner discussed the status of the £1S and the role of the 
indusiry/environmentel community committee, which he proposed 
operate under the recovery team and which was to edvise NMFS on TED 
technology trensfer and to assist in the transfer. 


Chuck Oravetz presented e summary of past. current end future 
ectivities for the voluntary technology trensfer program for the TED. 
17 bullt by DESCO and distributed; 87 under construction by DESCO 
under Contract to GSAF DF. 


wonn Colburn of DESCO: “Demand exceeds supply” “sincere interest” 
he believed in voluntary acceptance besed upon bycatch exclusion and 
increased shrimp catch and that forcing the use of the TED would likely 
meet with considerable resistance. 


W4! Seide] summer ized geer research relating to the TED by the dete of 
this meeting (May 4, 1982) “The TED hes been shown to reduce turtle 
catch by 97% , increase shrimp catch by up to 7%, reduce bycetch, end 
reduce trewl drag. Future research efforts will be directed towards 
commercial vessel evaluation and demonstrations, bycetch studies, 
trew|-type evaluations, energy evaluation , and contro! testing end 
Gevelopment. The project goal is to encourege end acceler ete voluntary 
use of the TED technology in the southeastern shrimp fishery by 
Gocumenting and demonstrating potential benefits.“ 


Don Ekberg discussed the goals and objectives of the voluntary TED 
technology program. “Fine tune.” 


June |, 1982 


June 11, 1982 


September 14, 1982 


October 6, 1982 
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Groun discussion impor tent to get user information on user 
satisfaction and recommendations for fine tuning “The group wes 
further concerned that the TED get into the fishery as quick ty 6s 
possible, while allowtng for voluntary acceptance ° (p 2) The 
Committee was to be co-chaired Dy Michael Weber and Ralph Rayburn 
with meetings every three months. 


Brauner summer ized the meeting “( 1) A very active committee 
program ts anticipated thet will concentrate on 8 voluntary TED 
technology transfer programin 1982, (2) The voluntary program, 
extensive regulations, or aree/time specific regulations will be 
evelueted after 1982 dependiny on the success of voluntary program.” 


Attachments to the minutes of the meeting included copies of the three 
government presentations made. 


The first is on the voluntary program. Page | ts entitled "VOLUNTARY 
TED PROGRAM, PAST ACTIVITIES”: This begins on page 1 with a listing 
of the Charleston meeting in September 1980 and continues with 
workshops in Merch and Apr tl of 1981, lists tne TED demonstretton 
Contract to Jarvis Mason in August. September , October of 1981, 
includes the Easley economic analysis in February 1982, end the TED 
Construction and distribution contract awerdad to GSAF DF /DESCO 
MARINE Page 2 lists: Voluntary TED program, Current Activities: 
TED construction, TED information brochures; DSEIS: “being revised to 
propose voluntary program with regulatory alternetives ” It concludes 
with formation of industry committee as 8 “sounding boar d- -asstst 
with program.” 


Page 3 speaks to FUTURE ACTIVITIES and notes that the DSEIS goes 
public and “promotes free and open discussion of alternatives.” Thts 
also notes that the industry comm ittee/NMFS monitors success of 
voluntary program. 


STRF “East and Gulf Coast News” No.1, p 3 “TED Developments 

Conver sationists end representatives of the shrimping industry met 
recently to discuss means of achieving voluntary adoption of the 
Trewling Efficiency Device (TED) tn the U.S. shrimp fishery dur ing the 
1982 season... NMFS also plans to issue o draft supplemental 
environmental impact statement regerding means of reducing See Tur tle 
Mortality incidental to shr imp fishing ear ty in the summer [ 1982].~ 


Letter , ECB to Oravetz ask ing when the 83 more TEDS by DESCO would 
be available. “If we are going to go with e voluntary progrem end give 
Qwey ev icles. obviously we should neve hed those TED's evellable 
before the season began... .° [The TEDs arrtved in South Caroline in 
mid-June. } 


Mike Weber /Relph Rayburn tssue Invitation to committee meeting, 
“concerning voluntary use,” in order to eveluste pest efforts and 
Gevelop future plans. 


Charleston TED committee meeting At leest 25 people attended. From 
my notes of the meeting, as no forme! minutes appear to heve been 
issued 


June 21, 1983 


. 1983 


September 2, 1983 
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Oravetz Seys 79 TEDs delivered (of 100+ 96) with the following 
Gistr bution: NC-5, SC-30, GA-8, FLA-30, Otner-6 = 79 Requests 
currently ere GA-24, FLA-26, TEX-2 © 52; therefore. 65 unrequested 
ere left and 5!) Dut 15 of the 196 heave been built. Response to s 
Question es to how many heve been used continously, there is no 

infor mation although Chuck hes talked to “ten to 15° usars. 


Siege]: Activities concentrated tn the Gulf in 1982 with twin traw! 
work ; talking of fiberglass or molded plastic TEDs: even Gulf averaged 
$0 fin fish bycatch reduction; heve just begun dynamic analysis re 
reduction of drag. 


Keenerer: See Grant extension program says 26 DESCOs in SC and 14 of 
Other makes; does not know how many being used. 


Geor cia Sea Grant: Seys more turtles caught in the Sound [ in conflict 
with whet the EA ultimetely concludes). 


Oravetz Seys thet the Service new thet there were incidental takes 
when the turtles were listed in 78; thet they worked three yeers one 
panel, but that resulted in high shrimp loss. He notes thet, “We have 
been talking edout turtles, but NMFS has e responsibility to develop and 
maintain an economically viable shrimp industry ~ He says that “some 
mistake in thinking going on in their quarters: that 8 couple of years 
ego they started an £1S, written how many times, thet tt hed not gotten 
emywhere. Thet ts becouse it ts the wrong epprosch. “He notes thet an 
EIS must have alternatives ond some ere not viable. Now NMFS will 
prepere an environments! document, but 1t won't be an £1S, Dut instead 
will be an EA, 8 too! to be used in the neer future. [Notice the chenge in 
position from that presented at the TED meeting on May 4, 1982.) 


When asked by ECE, in relation to the laws involved, how they heve 
justified their change in position, Orevetz responds thet 1 ts because 8 
DSEIS has not gone anywhere anc the reason for that was becouse “it hed 
to have alternatives not viable to some people.“ 


Oravetz’ memorandum to TED comittee. 80 shr impers got TEDs from 
DESCO end Service had contected 30; 24 hed used some of the time, 
ususlty “when trash shows up:” 21 said more then one week of use: 
major ity of users (23) said it excluded bycatch: 18 said it “worked.” 
21 seid would use in 83. 


Memorendum from Chuck Oravetz to TED committee enclosing two 
memorandum about Camenon. Louisiane, noting thet 80% of the 
Shr impers there are using TED. 


Enclosed memorandum: August 31, from John Watson to Wi) Siedel: 
Cameron, Louisiana comparison of circular sluminum TEDs being used 
by the fishermen end the DESCO TED. 


Memorandum from Wilbur Seidel to Jeck Brauner transmitting the 
August 31 memorandum does not provide any numbers for the 
Statement: “essentially all the boats in the Cameron eres are using 
some form of exciuder dev ice.” 


November 1, 1983 


November 14, 1983 


January 4, 1984 


Jenuary 4, 1984 
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Mike Weber invitation to EC8 and others to reconvening of “working 
group on voluntary adoption of the Trawling Efficienty Gevice.” 


TED voluntery use committee meeting minutes, Tampe, F lor ida. 


Oravetz Informetion on use of a TED by shrimpers 1s “necessar ity 
incomplete “ Estimates 150 vessels are using the TED at least a part of 
the time and 80 ere using DESCO TEDs, eight to ten using standard 
herawere TEDs, DESCO sold ten to 12; SO to 60 boots are using 
sluminum ones in Cameron, Louisiana Milt Kaufmann suggests thet ol! 
shr tmpers should be contacted and provided TED information (ever 
Gone?}. 


Seidel On research: °1983 was not an ective year By the end of 
1982, research hed developed e TED which eliminated turtles without 
shrimp loss. A program of technology transfer wes 6lso under taken. 
Also during 1982, research was directed es eliminating finfish bycetch 
6nd modifying the TED for use in 4-net trawling systems.” 


“In 1983, the construction and installation instructions were updated 
end adout | 000 copies produced, of which Chuck Or avetz has 

Gistr ibuted about 300.” “The mayor focus during 1983 was the 
modification of the TED to improve finfish operation with e view to 
S0% elimination of this bycatch.” No chartering of shrimp damo boets 
in 1983 beceuse of money 


Oravetz One shrimper per stete would be used in 1984 to promote TED 
{cone?). 


After lunch, @ discussion of the EA: “Originally, a supplement to the 
Environmental impact Statement wes intended However. it wes decidad 
lo develop en EA because the voluntary use program did not constitute e 
mejor federal action.” [see comments to EA and individual chert 
information B 1.) 


Group Concensus on use: “It was agreed that within three years, 8 
mayor ity of the southeastern U.S. shrimp fishermen should be using the 
TED. Furthermore, usage should be 100% in arees of critical 

impor tance to See Turtles, per ticular ly the endangered KEMPS Ritley. 
The com/ttee egresd that critical areas and time should be identified es 
s00n as possible ... The committee agread thet Larry Ogren of the 
NMFS southeast canter should complete his report on the distribution of 
KEMPS Ritleys in the Gulf.° (p. 4) 


Weber: Discussed ESA; 10( 8) conservetion plan: committee agread thet 
the Commerce Depertment should move expeditiously to issue 
regulations to implement. 


Letter from Charles A Oravetz, Chief Protected Species Management 
Branch, Southeast Region, NMFS, to Dr N. Mrosovsky, Department of 
loology, University of Toronto: submission of an erticle for publ tcat ton 
in newsletter equals 6 summary of en ove! report presented our Inge 
meeting of the TED committee. Enclosed article entitles “Trawling 
Efficiency Device (TED) Technology Transfer Program ~ 


March 30, 1984 


April 10, 1984 


Mey 3, 1984 


Mey 22, 1984 


June 18, 1984 
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Page |, first paragraph, “The National Marine Fishery Service (NMFS) 
hes e program to encourage the voluntary use of the Trawling Efficiency 
Device or TED by the shrimp fishery tn the southeastern United Stetes.~ 


Page 2, second full paragraph, states, “The NMFS program begen in 
1981 when it became apperent that there wes 8 good chance for 
voluntary acceptance of the TED becouse of {ts multiple-use benefits. If 
the TED is accepted voluntarily, it will eliminate any need for 

1905 for the shrimp industry end save the 
gover nment $1 million annually in enforcement end administrative 
costs.” (my emphasis) “The program has been successful so far , end 
NMFS estimates thet between 100-200 shrimpers ere using the TED on 
at least 8 part-time basis.” 


Page 4, lest paragraph, “NMFS plans to continue its promotionet 
program unti! such time es 8 major ity of southesst shrimpers are using 
TED. Besad on histor ica) adoption of new fishing geer technology, NMFS 
estimates between three end five years will be required before TEDs ere 
in wide-spread use.” [A change from the EA which said two to five 
yeors.) [Wes this article ever published?) 


Memorandum from Oravetz re TED information including FY83 project 
report summarizing TED activities for 83 in the Oregon to cruse report 
providing testing of TED off Mississippi in September of 1983. Also 
notes en evalustion going on of an aluminum version weighing 16 
pounds 6nd want to evaluate plastics and fiber gless. 


Memorenoum from Ralph Rayburn, co-chairman, to TED advisory 
Comittee, noticing meeting on May 3 in Miami. 


Minutes of meeting of TED voluntery use comittee, May 3, 1984, 
Miami, Florida. [Kumpf] 


Weber: Concentrate on endangered turtles, i.e., Kemp's Ridleys. Find 
out more about them: develop a conservation plan (under 10(a): 
require the use of TEDs 1n specific places. 


Brauner feels Mike's approach ts self-defeating. 


Weber: “Voluntary program ts going to take five years, but in the 
meantime we have to heve something. I'm not worr ted about how the 
ste is being collected, just as long as it is being collected.“ 


Rayburn: Would like to see the TED further developed. 


Letter, Weber to Breuner , thenks for opportunity to participate in 
review of SE Region's endenger ed species program end is 8 follow up on 
May 3 TED meeting. Stresses need for more info. on Kemp’s (redirect 
pelagic survey work); et 99.3 “I urge thet you ask the General Counsel's 
office to prepare an opinion on how the 1982 [ 10(6)) amendments 
might be applied to thts situetion.” 


Weber's transmittal of minutes of the May 3 meeting and enclosing 6 
Greft memorandum regarding the application of section 10(8) of the 


February 2, 1985 


September 26, 1985 


October 17, 1985 


October 17, 1985 
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ESA relative to incidente! capture of Kemp's Ridleys. “1 understend thet 
Jeck Breuner will be requesting an opinion on this or e similer 
approach from the NOAA generel counsel's office.” 


Letter , Orevetz to ECB , notes thet the aluminum TED hes proved 
inedaquete ; 8 24- pound fiberglass end  34-pound pipe collapsadle ere 
being developed; “no concrete estimates of the number of US. 

shr impers using TED, but estimate between 200-300. | hope to dpe 
summary leter this yeer to gsin s better estimate.” 


Memo from Mike Weber re meeting regarding use of the Trawling 
Efficiency Device at p. 2 of which he notes that “NMFS intends to 
for werd to the office of management and budget draft proposed 
reguistions implementing Section 10(e) of the ESA in October.” 


Conversetion between ECB and Mike Gossinger (sp?) In NOAA general 
Counsel's office, fisher tes: Informed thet there was no 10( 8) regs on 
the way to OMB ; that there was e rough first draft somewhere in the 
program shop, but it was not developed sufficiently to be revieweble by 
the general counsel's office. While he did not know when e draft might 
get to him, he quessed by the first of the year. 


Letter , Mike Weber to Dr. Richerd Berry, Southeast Fishery Canter , 
NMFS, requesting information in order to identify end evaluate efforts 
to encourage the voluntary use of the Trew ling Efficiency Device tn 
Hignt of the meeting scheduled for November 7 in New Or lesns. 
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Deaz Mz. Brawner, | treme ee 


As an official advisory body to the National Marine Fisheries Service and 
the U. S. Fish and Wildlife Service, the Sea Turtle Recovery Tean is submitting 
the exnciosed position pavers concerning use of the TED to protect sea turtles, 
esveci:ally the coitically endangered Kemp's riciey. There was aloost unsnizous 
support for this positior from ali Team meabers with one abstention. We feel 
tae pascatory use the TED is necessary based on the folloving: 

1. The precipitous decline in the KRenp’s ridley population with incidental 
ectch sortality identified as a prisary cause. 

2. The enormous nunber of vessels involved (estizaced at 6,000 large, 
deeswater boats anc an equal or greater number of inshore bosts) over an eight 
state area. 

3. Sarizper association members represert less than one half of these 
vesse.s 

4. Even captains that have tried the TED and lixe it, use it only to solve 
te=;crary probless, such as jeliybalis. They remove the TED once the problea 
hes cleared up. 

5. The tradizionai end conservative nature of the shrimping industry at 
accepting chanses in their fishirg mashodology. 

We realise tiat the Department of Comserce has a dual respoxcsidiltiy both 
to the ceccarcial fishing industry acd to endangered species. This first 
respcasidiiity bes beac set in the ceveloozent and refinement of the TZD and 
the NYFS is to be commenced for this. .t is now time to seet the second 
responsibility to the endangerd Kemp's ridley. This is no less than a question 
of extinction. 

Every means possible should be taken by the Team and all agencies involved 
to prevent this from occuring. In this regard, we feel it vould be useful to 
convene a team meeting and review all procedures and projects now under way or 
being considered for Kamp's ridley. Those cf us who attended the sysposium in 
Galveston are concerned that some recommendations in the Recovery Plan are not 
being followed and that soce procedures being implemented are not biologically 
sound. Specifically the ones that give us the greatest concern are: 1) the 
Pacre Island project of trying to establish a nesting colony there; 2) ar 
incubatioa procedures being used which are procucinog a male bias in Zz 
head-starced hatchlings; 3) the release site for head-started hatchlings and 
the manner in which they are being released; 4) and the satellite tracking of 
aduit Keop's. 


Co-Leaders: Peter C.H. Pritctard, PhD. ; Sally Ray Hopkins 
Flonda Audubon Society South Carolina Wildlife ané Manne Resources Dept. 
P.O. Drawer 7, Matiang, FL 32751 P.O. Box 12559, Crartesaon, S. Carolina 29412 


(305) 6~7-2615 (805) 795-4350 


567 


In order to receive support from the shrimp industry to use the TED, it is 
important to make sure that projects dealing with research end memagesent of - 
Kemp's ridley are cost effective and directly applicable to the recovery of the 
species. We would hope that such s meeting among representatives from the 
agencies involved could be held so that necessary changes could be implemented 
before the next nesting season and/or head-start release. 

We look forward to hearing from you soon on this astter . 


For the Team, f : : 
j | | a 
[ eSue! Ave oP ~-_" = 


Peter C. H. Pritchard, Ph.D. 


Se ee ve 
whee Le sCoaar ~ VK 7 
ye r” 


Sally R. Hopkins-Murphy 
Co-leaders 


ce: M we 4 


J. Pullisan 
R. Berry 
Recovery Team seabers 
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vultures and jaguars). Matchlings may be destroyed oa the beach 
by nest predators or taken et sea by birds (gulls, jeegers, frigete 
birds) and fish. Juvenile and adult turtles are also vulaer- 
able to attacks by sharks and killer whales. The extent of egg 
loss has been documented for some species, but mortality ef 
hatchlings, juveniles and adults in the msrine envircament is 
unknown for all species. 

S$. Other natural or man-made factors: Marine turtle populatioas 
incur losses from pollution (Witham, 1978) and iacideatal 
catch (Hillestad et al., 1978). Losses to incidental catch 
ere perticularly costly to the populations since the aninsls 
involved are either adults or the lerger juveniles which have 
already survived most natural predators. 

Factors which have brought about declines in asrine turtle stocks 
have affected all species to varying degrees. It is not known whether 
any one ceuse, acting singly, would have brought about the declines 
noted above; however, it is doubtful if any species can withstand the 


combined pressures of all factors acting together. 
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2.4 INCIDENTAL CATCH OVERVIEW 


Iatroduction 

Incidental catch or tske is defined as the capture of species other 
than those towards which a particular fishery is directed. Ses turtles 
are threatened or endangered with extinction and protected by lew; their 
incidental capture is of considersble biologicsl and political 
importance. The following overview describes the incidents] capture of 
sea turtles, the species and size classes most frequently tsken, and the 
fishery(ies) and fishing gear involved. Mortality rate, physiological 
implications of drowning, snd resuscitation techniques are also 
discussed, ss well ss recent developments proposed to reduce or 
eliminate accidental sea turtle mortality. 

Primary sources of information regarding the incidental capture of 
sea turtles range from fortuitous encounters of tagged turtles by fisher- 
men to direct observation by fishery biologist/observers stationed 
on-board commercial fishing vessels. Interview data from vessel captains 
provide additional information on capture and sortality rates and on 
sreal and temporal distribution of captures. Important life history 
information can, in this amsnner, be obtsined regarding turtle species, 
size, behavior and environmental characteristics sssocisted vith time 
and plece of capture. 

Commercisl fishermen have been implicated in many, if not most, of 
the carcass strandings on southeast U.S. beaches because of the docu- 


mented history of incidental capture and mortality by the commercial 
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rishing industry. Not all beach carcasses, however, are the result of 
drowning in fish nets, snd more needs to be done to determine the pre- 
cise cause of death of these eninals. 

Turtles wash ashore, buoyed by the gases of decomposition and st 
this stage ere unfit for postmortem examination to determine cause of 
desth. Death by drowning, according to pethologists, is difficult to 
determine, even under ideal conditions. For some of the carcesses, 
satural causes of death sre indicated. In a few instances, dead turtles 
show signs of severe trauma or mutilation that can best be described as 
deliberate acts by aan and not caused by predstors or collisions with 
vessels. For the most part, however, circumstantial evidence points to 
drowning in fishing nets as the principal cause of mortality in beach 


~srcasses. 


Species Involved and Marine Habitat 


All of the six species of turtles discussed in this recovery plan 
have, st one time or snother, been captured incidental to fishing ef- 
fort. However, the havksbill sea turtle appears to have the lowest 
incidentel capture rate of sny of the sea turtle species. The peucity 
of records of incidental captures of havksbills may be attributed to 
their preference for tropical reefs and insular habitats for foraging 
and nesting and to their absence from sreas more frequently fished by 
travlers and other vessels in search of pelagic and demersal fish stocks 


(i.e., not reef fish species). It is apparent that the loggerhead, 
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followed by Kemp's ridley and the olive ridley, is the most frequently 
captured turtle. The loggerhead is the most numerous turtle in U.S. 
coastal waters and, therefore, would be encountered more frequently by 
fishermen. The cosstal bays, sounds and nearshore waters inhabited by 
the loggerhead overlap the srea within which most of the southeast 
region's fishing effort is directed, including the use of drag sets, 
trawls, pound nets, beach seines and the gill-net fishery. Within this 
marrow range, the loggerhead is further concentrated in areal distri- 
bution by its foraging habits and preference for crabs and sollusks. 
Feeding ereas frequently coincide with the highly productive shriap 
grounds. It eppears probable that loggerheads sre also being attracted 
to sreas of intense shrimping because of the quantities of bycatch 
discarded during the sorting procedure; bycatch represents ean array of 
food items desired by the turtles. The same is true for Kemp's ridley 
and presumably for the olive ridley, although the latter may be more 
pelagic in habits than previously believed. The reported decrease in 
incidental captures of adult Kemp's ridleys over the last decade is 
probebly the result of s declining population, indicated by the well- 
documented population decline of the nesting females st Rancho Nuevo, 
Mexico, over the last 15 years. 

Incidental capture rates for the two remaining species, the green 
and leatherback, sre low because of their low relative sbundence in this 
region snd because of their preferred habitat. The leatherback is 


usually pelagic, while the green is most frequently found in association 
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with shallow marine grass flets dissected by gulleys, scattered reefs, 
sad rock outcrops. Juvenile green turtles are more frequently ceptured . 
than adults, perhaps because they sre more numerous, omnivorous and range 
widely. The green turtle, ss a primarily herbivorous adult, is less 
likely to encounter fishing gear directed towards the cspture of 
demersal fish and shrimp. The pelagic leatherback rarely encounters 
travlers, except when it ranges onto the continental shelf and inshore: 
feeding on concentrations of medussae and ctenophores which drift shore- 
werd. In recent years, it has been reported that leatherbecks are 
frequently captured et certain times of the year by longlines set for 
tuna and swordfish and are also caught and drowned in squid nets in the 


south-central Pacific (Balazs, pers. comm.). 


Sizer Classes 

Sea turtles captured by fishing gear very according to size and age 
Class. Subedult or immature turtles account for the majority of inci- 
dentelly captured turtles taken in shriep trevls. The age class most 
frequently captured is the lerger, older immatures who have survived the 
period of high mortality experienced by neonates snd small juveniles. 
They are important individuals thet gust be recruited into the present 
breeding populetion. 

The prepondersnce of captured immatures may simply be a reflection 
of the size distribution of the population (if the capture method is 


assumed to be random), or it may reflect differences in the habits of 
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young turtles ss compared to sdults. The sdults may be stronger svia- 
mars and svoid capture by outdistancing the trawl. Adult loggerbeads, 
except when breeding end nesting, apparently frequent deeper offshore 
waters where they sre found oa reefs, wrecks, oil rigs or other bettoca 
irregularities usually svoided by the trawl fishery. 

MNeonate or hatchling turtles snd small juveniles sre considered to 
be epipelagic in habits and, thus, should not be vulnerable to demersal 
end wsid-water trawls. They are spparently not captured by surface nets 
such ss purse seines, being either absent from fishing sress or too 
mall to be confined by the larger meshes of the seine. It is generally 
believed that neonstes swim directly out to sea after emerging from the 
mest and remain as a pelagic anigal for en undetermined length of time 
until they return to coastal waters as midsized juveniles. 

Fisheries Involved 

In general, two types of fishing gear ere involved in the inci- 
dental capture of see turtles. These can be classified es either active 
or passive. Active fishing geser is pulled through the water, s water 
straining device. Passive fishing gear is stationary, s trep, s set of 
hooks or s set. Incidental capture can also be described es occurring 
ia two types of fisheries, the finfish fishery end the shellfish fish- 
ery. The letter includes sedentary as well es nektonic or swimming 
forms. Both fisberies use sctive and passive gear. 

Of all the fishery methods currently employed in the southesstern 
regioa, the travl is believed to capture sore turtles incidentally then 


any other gear. Wot only is the travl effective in capturing turtles, 
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but the number of trawlers in the fleet is large. In sddition to these 
fectors, economic constraints recently placed on the sbhriap industry 
have concentrated the fishing effort along U.S. coastal waters. Rising 
fuel costs, lerge inventories of cheaper iaported shriap, end exclusion 
of U.S. fishermen from traditional overseas fishing grounds have exacer- 
bated this problem. The travler is now one of the most common types of 
fishing vessel operating ia the coastal zone (more than 6000 shriap 
wessele operate in the southeastern U.S. alone). That fact and the pre- 
viously mentioned occurrence of the loggerhead and ridley sea turtles in 
commercial shriaping grounds probably accounts for the significantly 
higher capture rate for this type fishing gear es compared to others. 
Other fishing gear employing sets and involved in the ancidental 
capture of sea turtles sre the seine, trammel net, gill net and pound 
get. These sre utilized primarily in the shallow coasta] waters and in 
bays and sounds, with the exception of the gill-net fishery for coastal 
pelagic fishes. All of the sbove nets, except the pound net, cen be 
either active (straining) or passive (stationary); the pound net is s 
stationsry gear. The sturgeon net fishery has recently been implicated 
in the capture of ses turtles, primarily loggerheads. Other nets, 
similerly located and set for shad and sharks, have been implicated se 
well. If the spring sturgeon run is long, the nets aay be intercepting 
the shorewerd movement of ses turtles from their wintering grounds. 
Breeding adults begin to congregate in coastal sreas prior to the onset 


of the nesting sesson. . 
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The pound net fishery of the Chesapeake Bay area is believed to be 
scesponsible for mortalities of ses turtles. Desths frow this cause heve 
been reported more or less regulerly for the past decade. Receat in- 
formation from biologists studying this problem in Chesapeake Bay have 
determined that mortalities occur when the turtles beceme “gilled” or 
entangled in the larger meshed lead nets that guide fish iato the trap; 
the lead net is not regulerly inspected by the fishermen (Lutcavage, 
1981). Turtles that manage to enter the pound net are usually snot 
injured and can be released slive by the fishermen when they remove ths 
catch. 

Turtles have been captured with baited hook end line, including 
sport fishing tackle. In many cases it is apparent that the turtles 
were attracted to the bait since they actually were hooked in the south. 
However, leatherbacks are frequently captured in the longline fishery 
for tuna and swordfish, where numerous hooks sre suspended from the asia 
line which asy extend for miles. It would seem doubtful that the lea- 
therback wes primerily sttracted ¢ to the fish/squid beited hooks, since 
this species is thought to subsist slaost entirely upon coelesterates 
(cnidarians) and ctenophores. Rathar, the plecement and extreme length 
of these longlines, set at the shelf bresk in a pelagic habitat shared 
by the leathsrbeck, simply entangle or sasg them. Leatherbdecks are 
particularly vulnerable to longline gear because they have the grestest 
breadth or flipper spen of any sea turtle and theis epidermis is very 
soft, not armored with thick scutes as in the other see turtle species. 
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“ Trot lines set for seatrout and redfish in the shallow lagoons of 
south Texas capture juvenile green turtles, though not necessarily 
because of baited hooks. Artificial lures have been used in the past, 
and many of the pareve were hooked in the body or tangled in the lines. 
Pot warps (buoy lines) of crab and lobster traps ensnare several species 
of turtles. Encrusting organisms grow on the subserged portion of the 
floats and warps, when traps and their merker floats are left in the 
water for long periods of time. The carnivorous turtle is attracted to 
this food source as well as to crabs or lobsters within the trap. The 
feeding turtle becomes entangled in the slack warp and drowns. Large 
numbers of pots, with their attendant floats and warps set closely 
together, can offer es serious obstacle to turtles swimming through the 
ares; the potential for entanglement is high in this situation. 
. capture and Mortality Rate 
Discontinuities in fishing efforts and sea turtle distributions 
confound incidental capture and mortality statistics throughout the 
southeastern U.S. Furthermore, information collected by interviews is 
frequently biased and increasingly difficult to obtain. Widespread 
publicity and sanctions against those responsible for killing turtles 
ere causing this information source to dry up as long as trawlers are 
implicated. However, reliable informstion regarding incidental catch 
retes is being collected by onboard observers and scientists aboard 
chertered travlers and government survey vessels. Adequate sampling of 
the deepwater trawling fleet (over 6,000 documented vessels in the 
southeast), which includes an equal number of smaller “bay” shrimpers, 
will require considerable effort and resources distributed over a large 


t 


geographic area. 
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Surveys ia the south Atlantic and Gulf states heave produced pre- 
liminsry information that resulted in regional estimates of tetal cap- 
tures end mortalities (Hillestad et sl., 1977; Hillestad et al., 1982; 
Ulrich, 1978). Information from interviews suggests that the predicted 
uneven distribution of sea turtle populsetioas reiaforces the observed 
uneven catch distribution emsong travlers. Some experienced fishermen 
risk geer loss by dragging their nets close to underwater obstructions, 
where they are revarded by good catches of shriap from isolated pepe- 
lations that have not been depleted. These fishermen report frequent 
captures of loggerbeads st such sites. The turtles sre sppareatly 
attracted to the reef-like habitat and bottom disconformities. Capture 
rates of turtles per hour of trawling effort from these early surveys 
have been estimated to be less than 0.1 for the Atlantic coest shriag 
vessels and less than 0.01 for the Gulf of Mexico fishery. Estimated 
@ortelity rates for those turtles captured in both fisheries ranged 
widely from less than 10% to over 40%. Mortality estimates calculated 
from interview deta were usually auch lower then observed mortalities. 
Other factors could bias observed mortalities, such as the recapture of 
dead turtles in heavily traewled areas, however. 

Seasons] abuadences of juvenile turtles also account for differ- 
eaces in catch rate. The younger age classes are highly migratory, 
moving between developmental areas end, seasonally, cut of shellew 
(colder) coastal waters in the wiater sonthe. For the Atlantic fishery, 
encountors with turtles sppear sore or less evealy distributed along 
nesrshore waters. Asm exception would be Cape Canaveral, Florids, es 
erea vhere an iesesal conceatration of loggerheads is found is the Pert 
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Canaverel ship channel. The turtle population of the Gulf of Mexico 
coasists primerily of iemsture turtles, now that the large nesting 
aggregstions of Kemp's ridley have been reduced in size. Concentrations 
ef adult loggerheads have been seen off Western Florida (Ogren, pers. 
comm.). 

Continuing efforts by the NMFS observer program provided additional 
incidental catch statistics for shrimp trawlers operating off the south- 
eastern U.S. The annual catch of sea turtles, primarily loggerheads, 
wes estimated to be over 45,000. The average mortality rate was esti- 
mated to be sbout 27%, or over 12,000 turtle deaths per year (NMS, 
draft regulations (withdrawn)). Despite the greater number of trawlers 
fishing in the northern Gulf of Mexico, epee rete was lover. This 
may reflect a lower sea turtle density in the Gulf as compared to the 
south Atlantic coastal area. Mortality rates were higher in the Gulf, 
however, and may be the result of longer tow times recorded for this 
fishery. Study and analysis continues to this date to determine what is 
the actual range or numbers for the annual mortality of captured tur- 
tles. 

Capture and mortality rates for other fishing industries are less 
well documented. Several hundred loggerhead deaths sre attributed to 
the pound net fishery of Chesspeske Bay each season. The smaller stur- 
geon fishery of South Carolina accounts for some loggerhead mortality, 
but the duration of the sturgeon fishery is not as long as other fish- 
eries. In the Gulf of Mexico, swordfishermen are accidentally cspturing 


leatherbacks. Some believe the catch rate is high enough to cause 


$8 
concers. Some of these ceptsins report ean incidents] capture rate of 
15-20 turtles per trip, but only during winter sonths, aad some of the 
turtles are released slive (Hildebrand, 1980). 


Physiological Implications of Forced Submergence 
Ses turtles tolerate the enoxic effecta of prolenged submergeace 


during normal behavioral sctivities such es deep diving, resting 
(sleeping) and winter refuging (dormancy). In situations involving 
forced subeergence, such es capture by trawls or set mots, the exertion 
to escape moy lead to death. The initial reaction ef a tartle to a 
travl is to outswim the device. This strenuous effort results ia es 
iacresse in oxygea coasemption, with mo opportunity to replesish this 
debt. Once captured, tha turtle will struggle to escape tha vebdbiag, 
er, im the case of set nets, to free itself from entanaglemeat. If the 
exhausted turtle is not released, it will scoa drowa. 

The clinical diagnosis of death by drowning in sea turtles is act 
completely understood but probably inmvelves several physiologicel re- 
sponses, including shock, asphyxis aad seavater sapiration. A pre- 
liminary report imvostigsting the cause of drowning in travl-captared 
turtles reported that the eajor traume to these enimale wes exheusticn 
from stress aad that the leagth of the submergence peried wes secondary 
(Lutz and Dunbar-Cooper, 1979). Mowever, | positive correlaticn -hes 
been found between trav] duration and mortality rate. Thus, length of 
submergeace may be critical to the revival of comstese turtles. Adéddi- 
tieasl research on the physiology of stress in see turtles will be 
required before effective resuscitaties techniques can be devised. 
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Besides directly related drowning deaths, mortalities of ies tur- 
tles may involve a complex chain of events. For example, the traumatic 
experience of being captured in 8 trawl could weaken the turtle and 
increase its vulnerability to attack by pathogens, parasites or 
predators. Reports of periodic occurrence of moribund turtles far 
offshore the south Atlantic coast, and, more recently, of weakened and 
emaciated individuals washing ashore at Cape Canaveral, may be related 
to multiple events, especially if premature arousal of winter dormant 
turtles had occurred or trawl stressed turtles were involved (Carr et — 
al., 1980). Whether or not turtles weakened by disease are more 
susceptible to “drowning” in trawls or, conversely, exhausted turtles 
released or escaped from trawls are predisposed to disease related 
illness and death remains to be determined. Severely traumatized sea 
turtles may live for months before they become moribund, accumulating 
an epibiota and parasite load uncharacteristic of normal turtles as they 
passively drift in tidal and oceanic currents which is uncharacteristic 
of normal, more active turtles. 

Trawlermen believe that turtles, exhausted from a previous capture, 
are more susceptible to drowning if they are recaptured the same day. 
Foreign turtle fishermen must remove their cstch from tangled nets 
shortly after capture to have live animals for market. Apparently, 
netted turtles soon become comstose or drown. Up to 50% of all green 
turtles caught ia tangle sets drown when neta sre only checked twice per 


Gey (Pritchard, pers. com.). 
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INCIDENTAL CATCH AND DISFOSITION OF SEA TURTLES BY THE 
BRCWNSVILLE-POaT ISABEL GULF SHRIMP FLEET 
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San Benito, Texas 
and 
Executive pices tages Shrimp Association 
Brownsville, Texas 
INTRODUCTION 

Over the past twenty years, major sea turtle populations have 
been on the decline. These problems are particularly ncticeable in 
sreas where man has settled along, or bas access to, coastal <cnes 
where sea turtles reproduce. In these areas many eggs and turtles 
sre harvested and consumed by man (Caldwell, 196C). 

Recently, fishing activity, particularly trawling, has been 
accused of significsntly reducing populations of sea turtles. In 
proposed regulations, as written by the Nstional Marine Fisheries 
Service, trawling would be prohibited "in areas of sutstantial 
breeding and feeding." 

Because of the lack of information concerning the effect that 
shrimp trawling has on sea turtle populations, a survey was taken 
in the ports of Brownsville and Port Isabel so that a better uncer- 
standing of the shrinper-turtle phenomen might be gained. 

METHODS 

On March 4, 1976, a questionnaire (Table 1) was distributed 
to various fleet owners in the ports of Brownsville and Port Isabel. 
Vessel owners were instructed to ask the captains currently operat- 
ing their vessels the questions aponétine on the questionnaire. 

All interviewed captains were off-shore Gulf shrimpers. . 
The four geographical fishing sites designated on the question- 


naire represent the major sreas fished by the Brownsville-Port 
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Isabel fleet. These subdivisions were selected by memters of the 
industry. When shrtmpers offered a numerical range of sea turtles 
caught in one year, the highest number in that range was recorded 
and used in data analysis. 

RESULTS 

In eight days following March 4, 1976, 66 shrimp captains were 
interviewed. Estimating that there are 450 full-time shrimp cap- 
teins in the combined ports of Brownsville and Port Isabel, this is 
PY 14.6% sample. . 

Out of 14,200 days fishing by 66 shrimp vessels, over a period 
of one year, 230 ‘sea turtles were caught incidental to the shrimp 
catch. This represents an average of 3,48 (range 0 to 15) sea 
turtles caught per bost ina fishing year. At this rate, a shricrper 
would be expected to catch one turtle every 62.5 days of trawling. 
The average number of days fishing per boat in a “typical” shrimping 
year was 215 (range 150 to 275). | 

Of the 230 turtles caught, 84% (192 sea turtles) were slive and 
16% were dead. Only 17% (32 sea turtles) of the turtles Salight 
@live were kept for shell and/or consumption while 83% (159 sea 
turtles) were thrown back. Five percent (2 turtles) of the 38 dead 
turtles caught were consumed. 

Another way to look at these data is that on the average 0.48 
live turtles are butchered on @ boat in one year and 0.03 dead 
turtles sre consumed per boat in one year. 

According to the 66 Gulf shrimp captains, an average of 69% of 
“their time was spent trawling north of the Port Isabel Jetties 
("North of the Bar"); 25.72% of their time vas spent fishing South 
of the Port Isabel Jetties to Obregon, Mexico ("South of the Bar"); 
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3.62% of their time was spent trawling in the Campeche area; and 
1.64% of their time was spent fishing in the Isla Mujeres - Contoy 
area. The average number of turtles caught by a boat fishing 90% 
or more of their time North of the Port Isabel Jetties was 5.03 
while boats fishing south of the Port Isabel Jetties off Mexico 
csught 3.25. 2 
_. ¢ ° DISCUSSION 

Evidence seems to indicate that Gulf turtle populations sre 
declining. In an interview with one shrimper who fished the waters 
off Texas and Mexico during the late 1940's and early 1950's, he 
stated that during approximately 215 fishing days it ves not unusual 
to catch 4&5 to 55 turtles. This figure is by far greater than the 
3.48 turtles currently caught by shrimpers fishing the same area. 

Qne common point of agreement amongst shrimpers was that rore 
turtles were caught inshore (less than 10 fathoms) than offshore. 
Even though major turtle populations in the Gulf are located just 
north of Tampico and off other Mexican beaches, more turtles were 
caught by shrimpers who spent the majority of their time North of 
the Port Isabel Jetties as compared to those who fished south of 
the same jetties. This was probebly because inshore waters, where 
turtles feed, were available to U.S. fishernen while the sene was 
not true off Mexican shores. If the majority of those shrimpers 
who trawled off the Mexican coast, fished in international waters, 
one might expect those shrimpers not to catch large quantities of 
turtles because of the sheer depth of Culf waters greater than l2 
miles offshore. ; 


es ig 

- . - CONCLUSION . 

'.. When reviewing data obtained from this survey, one immediately 
sees that only small quantities of turtles are taken by the shrinp 
fleet at. Brownsville and Port Isabel, Texas.. Surprisingly, only a 
small percent (16%) of the turtles are dead when brought up in the 
trawls, and the majority (83%) of those which are alive when brcught 
aboard are returned to the sea in good condition. 

From these data, it. does not apyear that the shrimpers fren 
the Brownsville-Pert Isabel fleet are’ significantly harming turtle 
populations. : ar ace ’ 
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TABLE I 


QUESTIONNAIRE 


By March 12, (Friday) 


1. Number of turtles trawled up in fishing year. 
2. Percent alive trawled up. 

Percent dead trawled up. 
3.-- Do you save alive turtles for ornaments (shell) / or meat? 
4. Do you save dead turtles for shell or meat? 
5. Average number of days fished in a year? 
6. Percent time fished. 

A. North of Bar 

B. South of Bar to Obregon 

C. Campeche 

D. Contoy Region and Isle Mujeres. 
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MARINE TURTLE NEWSLETTER 
IUCN/SSC 


Wo. 4 . May 1977 
CRISIS FOR THE ATLANTIC RIDLEY 


ster from Professor A. Carr, Co-Chairman, IUCN Marine Turtle Group 
Departaent of Zoology 
* University of Florida, Gainesville 
Gainesville, Florida 32611 
U.S.A. 


to Sir Peter Scott 
Chairman, SSC 
Slimbridge, Glos. 
England 


“Dear Peter: 


This is not the first time I have written you a panicky letter about the plighr of 
Leptdochelys kempt, the Atlantic ridley, but it seems likely that it may be the last tine. 
Since the IUCN last made representations to the Mexican government in respect to the pligh: 
of kermpt, the situation has degenerated so badly chat I must again beg you to bring the 
circumstances to the attention of the Survival Service Commission, at its April seetings. 

I deeply regret that I can't be there to say more on the subject, because it is a grave 
and complicated one. 


Last week, while preparing to write a popular article on the ridley for the magazine 
Sports IJilustrated, I carefully went over all available records of breeding population 
levels at Rancho Nuevo, the only nesting ground of the species, and I realized that we 
Teally do have a crisis on our hands. Accordingly, I went to Brownsville, Texas, for four 
days to gather more information. I discussed the current status of the nesting arriizd2 
with Dear] Adams, Kavanaugh Francis, and others of the corporation that has been formed 

- South Padre Island to save the ridley. I spent two afternoons with che Port Isabel 

simp fleec, the biggest shrimping exercise in the world. Going from trawler to trawler, 
a plied every shrinper who was willing to talk with exactly the sane set of questions that 
I had asked at the same docks 16 years earlier, back in the days when the crawlers, their 
mets, and the periods for which the trawls stayed down, were all half what they are now; 
when the price of shrimp was one-eighth its current price; and when ridleys were being 
abundantly caught not just in Texas and Mexico but in Florida waters and northward all 
along the Atlantic coast. 


On that first visit to the shrimp docks, there was evidence of incidentally caught 
ridleys everywhere. Every crewnwan I spoke with knew the ridley well. They said it was 
the only abundant sea turtle in the ares, and they deplored the damage ic did to the shriz 
in their trawls. Last week, almost none of the shrispers I spoke with even knew of the 
existence of ridleys. I was careful to indicate that my only interest was in collecting 
tags end paying rewards for them, and for the most part I was able to dispel apprehension 
that I might be an enforcement officer of sowe kind. I am thus quite sure that the con- 
trast in catch frequencies that I saw is real; and it is juse che same all along the ridle 
migration route in Florida and beyond. Few ridleys sre caught snywhere now, simply becaus 
few remain. 


Besides the hours I spent on the shrimp boats, I attended the convention of the Texas 
Shrigp Association, to try to soak up an impression of their attitude toward the incidenta 
catch problem. Then I spent a long time conversing with Rene Marquez and others in Mexicc 
City agencies, to get sll existing figures on the size of the 1976 nesting aggregation. 


What has happened to kempi can be graphically show by comparing successive sizes of 
“he Rancho Nuevo breeding population, as indicated by counts or estimates of arribada 
sme during past decades. I'11 list only three of these here, but the figures are 
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representative, and ve are working up a more complete record. Arribada sizes, and cal- 
_ paced total mature breeding population for the successive periods since the nesting 

"lund vas discovered, are-as shown below (I'll explein our method of converting: arribadas 
ev total mature population later, if desired): 


* Year Estimated Nesting Arrival . Zotel Mature Population 
1947 40,000 162,400 
1970 2,500 10,150 
1974 1,200 4,872 . 


The figures speak for themselves. The species {s clearly on the skids, and if present 
conditions continue it will shortly - in two years perhaps, or three, or five - be gone. 
The dramatic drop during the 1950's was caused by overexploitation combined with very heavy 
Matural predation pressures. The terminal decline now in progress has been brought about 
by incidental trawler catch. When ridleys were many and shrimping vas less intensive this 
factor was negligible. Today it is viping out the: species. 


Leptdochelys kempi can possibly be saved, but it will surely disappear unless drastic 
action is taken. I hope therefore that the Survivsl Service Commission will be willing to 
write the new Mexican president, explaining the crisis and imploring him to take the only 
Steps that could possibly save the Atlantic ridley from early extinction. I also hope you 
will solicic similar letcers from other groups or individuals who might be willing to vrite. 
I enclose notes for the sort of letter that might be written. 


Sincerely 


Archie Carr 
Graduste Research Professor 


“- GRWIBIT H 
— = 


Deborah A. Puller 


1978 


Center for Wetland Resources 
Louisiana State University 
Baton Rouge, Louisiana 70803 


Prepared as sa vorking paper on sea turtles 
for the Task Force developing the 
Draft Shrimp Management Plan for 

the US Gulf of Mexico 
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Predator control, primarily for raccoons, protects nests from des- 
truction. Two years of predator control at Cape Sable, Florida, reduced 
nest destruction from 70Z in 1964 to less than 25Z in 1966 (Carr and 


Carr 1977). 


Incidental Capture 
Sea turtles are often accidentally caught during shrimp and ground 


fishing activities. This is a major problem along the U.S. coasts of 

the southern Atlantic and Gulf of Mexico (Ogren et al. 1977). An estimated 
800 to 1,000 sea turtles are caught each year off the south Atlantic 

coast of the United States (based on Hillestad et al. 1977, Ulrich 

1978). No estimates are available for total incidental captures in the 
Gulf of Mexico. 

Carr (1972) believed incidental capture to be responsible for 
significant turtle mortality. Virtually all mortality is a result of 
drowning (Hillestad et al. 1977). Geren et al. (1977) observed that the 
reactions of sea turtles when encountering a trawl increase the probability 
of their capture. The observed turtles did not make any sudden turns to 
avoid the trawl, but instead tried to outswim it. This action was often 
unsuccessful because the turtles could not swim at high speeds long 
enough to escape. The increase in oxygen consumption caused by escape 


attempcs made drowning likely. 


Species, sex and age composition of captures 


Because little is known about the distribution of sea turtles and 
their accidental capture in the Gulf, it would be difficult to say which 
species, age or sex might be captured most frequently. Kemp's ridleys, 
loggerheads and leatherbacks are probably the most commonly captured sea 


turtles in the Gulf. Green turtles and hawksbills may also be taken but 


39 
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the majority of their captures vould most likely be restricted to the 
more tropical Gulf areas such as southern Florida and the Yucatan. 
Published ses turtle captures (Bullis and Drummond 1976, Chavez 1969, 
Limer 1954, Smith and List 1950) in the Gulf are illustrated in Fig. 15. 
Most recorded sccidental captures in the Gulf are for Kemp's ridleys. 
Marques (1976) estimated the annual incidental catch of ridleys by 
United States, Cuban and Mexican shrimp traviers at 500 turtles. Five 
loggerheads, 2 havksbills and 2 green turtles were captured in Gulf 
waters during 26 years of offshore travling by MMPS exploratory fishing 
vessels (Bullis and Drummond 1976), Fig. 15. No leatherback captures in 
the Gulf have been published, but in Georgia. Most leatherbscks vere 
captured 3 to 8 km offshore (Hillestad et al. 1977). 

In Port Isabel, Texas, Carr (1961) recorded that Kemp's ridley 
females with eggs were often captured in the spring and esrly sumer 
during inshore trawling. Recaptures of adult, female Kemp's ridleys 
that were tagged while nesting, were ‘made at distances of 200 = to 30 ka 
offshore. Pritchard (1973) suggested that green turtles vere sore 
likely to be captured when leaving nesting grounds because they would be 
physically exhausted from sonths of breeding activity. Incidental 
capture studies of loggerheads along nesting beaches in South Carolina 
and Georgia showed that few adult females vere captured. The msjority 
of turtles captured were juveniles (Hillestad et al. 1977, Ulrich 1978). 
Eight of the 11 trawl captures in the Gulf reported by Liner (1954) were 


immature fenales. 


Shrisping effort and incidental captures 


The 1959-1963 average commercial shrimping efforts for the Gulf of 
Mexico (Osborn et al. 1969) are shown in Fig. 15. Regional shrimping 


efforts vary seasonally. Off the Texas ehd aercthern Maxice ceest, brows 
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shrimp are heavily fished from June to October. The heaviest shriaping 
effort ‘GiY he Loalslace tout, for white shrimp, {fs from September to 
December. Pink shrimp are fished year-round off the southeastern Florida 
coast and the western Yucatan (Osborn et al. 1969). As might be expected, 
the majority of reported sea turtle captures occurred in heavily shrimped 
areas. Management procedures aimed at reducing and/or eliminating inci- 
dental captures will most likely be focused on high interaction areas 
until more is known about sea turtle distribution in the Gulf of Mexico. 
Interviews of shrimp fishermen in western Florida, Alabama, Louisiana 
Tables 2, 3, 4, and Texas (Cox and Maverman 1976) were recently made. 
The catch per vessel in one year, fishing days for 1 turtle and estimated 
percent mortality were calculated and are presented in Table 5. Caution 
should be used in the interpretation of interview data. Shrimpers who 
do not understand why such data are being collected may be unwilling to 
fully cooperate and may intentionally or unintentionally bias their 
answers. Based on these interview data, western Florida shrimping 
vessels averaged a catch of approximately 6 turtles during one season or 
1 turtle every 27 fishing days. This was the highest estimated capture 
rate of all the states in the interview. This fact is not evident from 
the distribution of recorded turtle captures, Fig. 15. However, recorded 
abundances of sea turtles off the Florida panhandle make a high capture 
rate plausible. Louisiana had the next highest average capture rate of 
3.92 turtles per vessel in one season. At that rate a Louisiana shrimper 
could be expected to catch one turtle every 52.55 fishing days. The 
estimated overall average catch for Texas was 3.48 turtles, slightly 
lower than Louisiana's catch. Cox and Mauverman (1976) divided the 


shrimpers into those who shrimped north of Port Isabel, Texas, and those 
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who shrisped south of Port Isabel in the offshore vaters of Mexico. The 
seasonal-catet’ per boat“I® northers waters was 5.03 turtles, slightly 
higher -than-deutsieneiqggmarage catch. Alabeus shriupers_estinated the 
lowest annual cepeure.cage per vessel of 1.62 turtles or 1 curtle every 
72 days. Bullis and Drummond (1976) examined records of National Marine 
Fisheries Service exploratory offshore trawling activities along the 
south Atlantic, Gulf of Mexico, Caribbean and northeast coasts of South 
America from 1950 to 1976. They calculated e.capture rate of 0.004 
turtles/hour for shrimp p travis (4,670 hours seceelk shrtmp travl effort). 
A slightly higher capture rate of-@.009 turelendheur-WEF CElculated for 
eR Ro 2,955 hours total bottoafish trawl effort). A 
total of 9 turtle Ee were made by these vessels in the U.S. Culf 
of Mexico. The catch of sea turtles per fishing day is much lower than 
those estimated by Culf shrimpers or determined during south Atlantic 
studies. The“apparent: Aiecrepancy is probably que te the fact that sost 
turcle- cepeures .occiiade. Jaghore wafers and thig trewiieg-wes conducted 
of fshore.- Unfortunately a catch per day fished for Culf waters cannot 
ba ec cluaved from Bullis and Drummond's (1976) paper. 

The estimated mortality for Florida, Alabama, and Louisiana ranged 
from 21 to 25 percent. Texas shrimpers estimated their turtle mortality 
to be 16 percent. These probably represent a minimus sortality estimate. 
. A South Carolina study found that sortality estimates calculated fros 
interview data were much lower than observed sortalities (Ulrich 1978). 
Hovever, dead turtles that are recaptured by trawls could bias sortality 
estimates upwards (Ulrich 1978). 

Shrimp fishermen from Georgia estimated they caught an average of 


30.7 turtles per boat in one season (Hillestad et al. 1977). Minisua 
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mortality vas estimated to be 7.3 percent. On board observations shoved 
@ 152 ainime aectultey after resuscitation efforts (Hillestad et al. 
1977). South Carolina shrispers who vere interviewed estinated they 
esught 1 to 3 turtles per vessel per week (Ulrich 1978). Mortality 
rates for South Carolina shrispers in 1976 and 1977 vers 18.2 and 43.3 
percent respectively (Ulrich 1978). According te interview data, Gulf 
of Mexico shrimpers catch fever turtles during one season than south 
Atlantic shrimpers but a greater percentage of these turtles die in the 
trevls. This could be due to differences in: (1) concentrations of ses 
turtles along nesting beaches in the south Atlantic coepared to general 
foraging in che Gulf, (2) species abundance, age, and distribution of 
sea turtles, (3) duration of travling time and gear employed. 

Hillestad et al. (1977) found that the number of turtles caught per 
vessel in one year seened to be related directly to net width. Neta 
less than 41 ft (12.4 a) wide caught: significantly fever turtles than 
larger nets. A Spearmaen-Rank Correlation vas performed on net widths 
and turtle captures reported by- Alabama and Louisiana shrimpers. A 
positive correlation was found to exist (P<0.01) between tha number of sea 
turtles caught and net width. 

Billestad et al. (1977) believed that because of their limited 
activities, gesr used and capture rates, noncommercial and live bait 

shrimpers accounted for an insignificant portion of sea turtle sortality. 
This is probably true for the Gulf coast, but there is no information to 


support or refute this. 


Regulations 
The leatherback, hawksbill, Kemp's ridley and Florida waters popula- 


tions of green turtles have been designated as endangered species under 


the U.S. Endangered Species Act. The incidental capture of endangered 
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sea turtles by commercial fishermen is prohibited. With present technology, 


incidental capture of sea turtles is unavoidable short of closing down 
the shrimp travling industry. Pending tha development and deployment of 
excluder devices and designation of restricted fishing areas, the Enviroa- 
mental Defense Fund (EDF) suggested in a comment letter to the director 


of the U.S. Fish and Wildlife Service thet an official statement be nade 


with regards to enforcement policies and encouraged the use of prosecutorial 


discretion. Similar recommendations were made by panel members of the 

| turtle excluder vorkshop at a Southeast Regional Turtle Program Meeting 
(Sylvester 1978). Such recommendations mean that the incidental capture 
of sea turtles vould not be prosecuted where the fishing effort is not 
directed at the turtle and vhere turtles are returned to the sea after 
resuscitation efforts have been made. 

The loggerhead, Pacific ridley (outside of Mexican Pacific coast 
waters) and the green turtle (outside of Florida and Mexican Pacific 
coast vaters) have been designated ‘“ threatened species. The incidental 
capture of threatened species will be allowed provided that: (a) fishing 
effort was not directed at the turtle, (b) any sea turtle incidentally 
taken must be handled so as to avoid injury and must be returned to the 
-sea whether alive or dead; if the turtle is alive and unconscious, 
Genigcttation wust be attempted, and (c) any incidentally taken sea 
turtle cannot be consumed, landed, offloaded, transshipped, or kept 
“below deck. ThaZiadttaal”§eal of che,G.8.Figh pet-Milélife: Service and » 
U.S. National Marine Fisherieg Servige is.to, develep.xegulations, based, 
on the use of exclader penele and designation of Gitical Habitat, and/or 8 
Restricted fishing areas. In restricted’ fishing-ecees iogideatal cagch 
may be prohibited or coatrolled.* Confrols ay YHUTUSE BUCH “things as 
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proper gear usage, fishiag wetheds and procedures and any other regulatory 
coutreis*teréducé thi fatidental capture of sea turtles. 


Reduction and/or eliaination of incidental capture 


Currently there are three mathods being used or developed to help 
alleviate the incidental catch problen. They are: (1) excluder panels, 
(2) regulation of fishing effort, and (3) resuscitation efforts. Encluder 
panels for shrimp travis are being developed and tested by U.S. National 
Marine Fisheries Service. The panel vould be fitted across the aovth of 
@ standard shrimp travl. The U.S. National Marine Fisheries Service is 
attempting to develop a gear that would reduce turtle captures by 79 
percent and not significantly reduce the shrimp catch. This gear will 
hopefully be relatively inexpensive. At the present time several excluder 
shrimp travl designs are being testud along the Atlantic and Gulf coast 
states. Mo definitive resulta are yet available but prelimisary triala 
along the Atlantic cosst shoved turtle capture to be reduced by 75 
percent (Sylvester 1978). 

The regulation of fishing effort has been discussed under the 
critical habitat and restricted fishing areas portion of the regulations 
section. In addition to excluder panel studies, the U.S. National 
Marine Fisheries Service is attempting to design new travling methods to 
reduce the mortality of captured turtles. 

Resuscitation ef unconscious sea turtles is a method currently in 
wee. While chere has been some controversy over the effectiveness of 
this method Ulrich (1978) found that resuscitation and recovery periods 
do have serit. At any rate this procedure is now required to be perforned 


on all unconscious threstened turtle species. 
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ABSTRACT 

A three-year ee of sea turtles on south Texas beaches 
indicates that turtles wash ashore most frequently in April-May and 
November and most often on the northern half of Padre Island and on 
Mustang Island. The sumber of strandings increased from 1976 to 
1979. Loggerheads (Caretta caretta) are the most common sea turtle as 
evidenced by tha number of turtles washed ashore on beaches and those 
seen around hard bottoa features searshore. The majority are 
subadults. Information on the strandings, occurrence, and life 
history of four other species in south Texas coastal vaters is 


detailed. 


INTROOCCT ION 
At ove time, large turtles in excess of 500 lbs were ccumercialiy 
wetted in the shallow bsys near Port Aransas, Texas (EBarwood ané 
Scrivner, 1949). These were probably green sea turtles (Chelocia evdas) 
which still enter south Texas bays. Although sea curtiles sre no loser 
abundant enough to be commercially exploited, they are still commos in 
the northwestern Culf of Mexico. A large concentration of approxizately 


100 leatherback turtles (Dermochelws coriacea) vas reported off Sr. 


Joseph's and Matagords Islands in December 1956 by Leary (1957). The 
largest sea turtle nesting beach in the northvestern Gulf is thar of 
the Atlantic ridley (Lesidochelys kempii) at Rancho Nuevo, Mexico 300 
las south of the Rio Grande River (Eildebrand, 1963). Records of sporadic 
nesting by this (Francis, 1978) and other species have been documerted 
for the Texas coast (Hildebrand, 1963). Loggerheads (Caretta caretza) 
are cocmonly seen in nearshore, coastal waters ané frequently vash in 
on south Texas beaches. In 1977 and 1979, loggerheads nested os South 
Padre Island (H. B. Hildebrand, personal communication). Leatherbacks 
aod hawksbills (Erethrochelys imbricata) are rare along the Texas 
coast. 

Because of the inherent difficulty with studying sea turtles in 
areas vhere they do not nest regularly, data Coir eesing eea turtle 
populations along the Texas coast are limited. Most svaileble informa- 
tion is derived from turtle stranding records and occasional in situ 
observations. Increased interest in endangered and threatened species 
interaction with fisheries and lack of quantifiable data on sea turtles 


prompted us to obtain and consolidate data for the south Texas coast. 


601 


METHODS 

The study area encompassed 208 im of the south Texas barrier island 
chain from Cedar Bayou to Brazos Santiago Pass and included St. Joseph's, 
Mustang, and Padre Islands (Fig. 1). The sandy foreshore of the berrier 
island beach is generally gently sloping with a landvard ridge of 
vegetated dunes. The inner continental shelf seavard of the barrier 
island is predominantly a featureless silty sand bottom. Maturally 
occurring hard substrates on the nearshore (less than 30 =) shelf are 
rock outcroppings such as 9-Fathom Rock, 74-Fathow Reef and Steamers 
Reef (Fig. 1). Man-asde, artificial structures such as jetties, 
seavalls, and oilfield production platforms supplement these natural 
topographic features. 

For three years (1976-1979) data on sea turtles was compiled froe 
our examination of stranded turtle carcasses and sightings of live 
turtles in coastal vaters, as well as additional reports by agencies 
and individuals. Most observations vere made by periodically driving 
the length of the barrier island beaches for the purpose of looking for 
turtles washed ashore. Personnel of Padre Island National Seashore, 
National Marine Fisheries Service tei otc aueot Division, end Nueces 
County Parks Department worked closely with us to provide information 
oo stranded turtlas. Additional sightings were reported by interested 
citizens, who either recorded the data themselves or reported sight- 
ings to us which we then examined. Persons examining carcasses and 
collecting aids were instructed in turtle identification and provided 
with data forms to be completed. Information collected included 


species, location, sex (if determinable), straight line measurements 
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of carapace and bead length and width, notable deformities, fouling 
organises and other identifying marks. Measurements in text refer to 
straight line carapace length unless otherwise specified. To svoid 
Guplication of effort by data eaenarare: carcasses vers disposed of 
behind the primary dune line. 


RESULTS 

Two inindzed fifty-nine (259) sea turtles of 4 species were recorded 
in the atudy area from September 1976 through September 1979. Turtles 
were most frequent in April-May and November (Pig. 2) when 582 and 132, 
Tespectively, of the total strandings for all 3 years occurred. The 
mumber of turtle strandings increased through the 3 years. In 1976, 
21 curtles vere observed in the last 4 months of the year. Turtle 
observations increased to 26 for 1977, 100 for 1978, and 112 for the 
first 9 months of 1979. For the period September-August, mmbers of 
turtles increased from 41 to 69 to 149 for each of the three years. 

Sea turtles most frequently vashed ashore on North Padre Island 
(30.52) and the Little Shell and Big Shell beaches of Padre Island 
(29.02) (Fig. 1). Lesser mumbers occurred on Mustang Island besches 
(18.2%), the area of Padre Island north of Mansfield Pass (8.92), 

South Padre Island (7.32), St. Joseph's Island (4.32), and the Upper 
Laguna Madre, Corpus Christi Bay and Aransas Bay (1.92). 

The most often recorded speciea was the loggerhead (202 individuals). 
Loggerheads were found during all months except January and February 
and were most abundant in April-May and November (Fig. 2). The 
average carapace length was 70 cm and ranged from 50.5 to 92.5 ca 
(Fig. 3). The majority measured (982) vere smaller than the size 
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reported by.Hillestad, Richardson and Williamson (1978) for adult 
potentially breeding iogeevteuds (76 em) stranded on Georgie beaches. 
Eight percent (82) wers larger than the smallest nesting loggerhead 
(81 em) reported by Ehrhare and Yoder (1978) from Merritt Island, 
Florida. One male (82 cm) was reported in April 1979. 

The high frequency of stranded loggerbeads vas paralleled by the 
mumber of live individuals seen in shallow, offshore areas near hard 
substratea. Loggerheads ware commonly seen near offshore of] platforas, 
natural rock reefa, and rock jetties in the study area. Loggerheads 
are carnivorous (Carr, 1952) which may eccount for their occurrence 
near hard bottom features. Stomach contents vere not analyzed 
tegularly during the study, but vere sometimes examined inadvertently 
when @ specimen had decomposed to the point that the contents of the 
stomach spilled out onto the ground beneath it. Spines of sea 
urchins, a hard substrate inhabitant, were commonly present. One 
autopsied specimen contained Sargassum seaveel, bird feathers, and 
pieces of a plastic bottle in its gue (B. Fuls, personal communication). 

Fifteen Atlantic ridleys were counted. Six of these vere 
hatchlings (4.6 to 7.6 em). Seven, suceeded to the size categories 
of Carr (1952), vere preadule (14.5 to 51.9 cm), and two vere adults 
(62 and 66 cm). Francis (1978) reported hatchlings from ridley nests 
on South Padre Island in May 1974 and July and August 1976. One 
ridley nested on North Padre Island in June 1979. During our 3-year 
eurvey, hatchlings vashed ashore in July 1979, August 1977 and 1979, 
and early September 1979. Presdults were found in April-May and 


September-October; and the adults, in October. 
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Ten green sea turtles were found. Three (29.8 to 34.0 cm) vere 
reported from coastal bays and lagoons. One (88.9 cm) was stranded 
on the Mustang Island beach less than 1 km from Aransas Pass Inlet, 
and one hatchling (7.6 cm) washed in on North Padre Island. During 
22-31 August 1979, five juvenile greens (20 to 21 cm) washed ashore 
on Padre and Mustang Islands. All vere heavily fouled with oil, 
which may have contributed to their deaths. 

One leatherback, approximately 150 cm, vas observed floating 
dead off the Aransas Pass Inlet jetties in May 1977. No hawksbills 
were collected in the study but there have been reports of this 
species occurring in south Texas vaters. Four hawksbills (less than 
20 cm) have been reported live off the Aransas Pass Inlet jetties 
in late summer from 1970 to 1975. Thirty-one carcasses vere not 


identified to species. 


DISCUSSION 

The increase in the number of sea turtle strandings through the 
3-year study may be an artifact of increased sampling effort, but it 
is felt by the authors and che persons who helped collect the data 
that a real increase in strandings did occur in 1978 and 1979. No 
definite cause for these strandings was established but an increase 
in travling activity in nearshore vaters during periods of the highest 
incidence of strandings may reinforce tha view presented by Hillestad 
et al. (1978) that shrimp trawlers figure heavily in the premature 
death of many sea turtles. The greater frequency of turtle strandings 


along certain portions of the coast (Little Shell and Big Shell beaches 


of Padre Island, North Padre Island, and Mustang Island) may substantiate 
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this view since increased trawling activity in nearshore waters was 
documented in these areas vhen turtle strandings vere occurring. How- 
ever, differencea in sampling effort and the influence of longshore and 
pearshore currents may also account for some of the locality-related 
differences in numbers of turtle strandings. 

Loggerheads were the common sea turtles on the south Texas coast. 
The majority of these vere subadults. Mature loggerheads aay, in fact, 
be rara in this portion of the Gulf of Mexico. Atlantic ridleys vere 
the second most common species but their occurrence was still infrequent. 
The occurrence of ridley harchlings on area beaches was probably due to 
the close proximity of the nursery area at Rancho Nuevo, Mexico, the 
sporadic nesting of ridleys on Padre Island, and the recent efforts 
of Mexican and United States wildlife agencies to manage this endangered 
species. The beach stranding data indicates that juvenile greens uay 
spend a portion of their lives in the open northwestern Gulf of Mexico. 


Havksbills and leatherbacks were rare along the south Texas coast. 
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Figure 1. Location of study area and oumber of stranded sea turtles recorded 
by distance along south Texas beaches (1976-1979). 
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Figure 2. Mumber of stranded sea turtles recorded by month for 3 years (1976- 
1979) on south Texas beaches. 
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VI.2. Overview of Distribution of Juvenile and Sub-Adult Kemp's Ridley Se 
Turtle: Preliminary Results from the 1984-1985 Survey. 


by 


LARRY . OGREN 

National Marine Pisheries Service 
Southeast Fisheries Center 

Panama City Laboratory 

3500 Delwood Beach Road 

Panama City, FL 32407 


Juvenile life stages of Kemp's ridley sea turtle are widely distributed 
throughout the coastal waters of the United States from Texas to New 
England. For the most part, these individuals could be described as post- 
Pelagic “yearlings” that have left the epi-pelagic, first year habitat, for 
the nearshore benthic habitat to forage primarily on motile forms of crusta- 
ceans such as portunid crabs. Historical records from the turn of the cen- 
tury characterize the ridley as a common inhabitant of North Carolina bays 
and estuaries. Kemp's ridley was the second most abundant sea turtle caught 
in the Cedar Key, Florida, turtle fishery, but this may reflect the bias of 
the fishermen for the green sea turtle. 

Following the drastic decline in the size of the Rancho Nuevo, Mexico, 
rookery over the past several decades, a similar decrease in numbers of 
juveniles and sub-adults in our coastal waters would be expected. 
Preliminary surveys conducted in the northern Gulf of Mexico substantiate 
that this is the case. However, remarkable occurrences of unusual numbers 
of juvenile ridleys captured in relatively restricted areas have been 
recently reported in Louisiana, Alabama and, to some extent, in northwest 
Florida. In two cases, the most significant biological factor associated 
with these frequent captures was the abundance of portunid crabs. In some 
cases, cold-stunned individuals were obtained from both coasts of Florida 
following episodes of severe winter temperatures. All records of ridleys 
collected or observed, weighed and measured, and tagged and released are 
presented. Anecdotal information from various informants and miscellaneous 
observations are summarized. Problems associated with collecting sufficient 
Gata to make population estimates are discussed. Capture methods are 
described and their efficacy rated according to size of turtle captured and 
habitat zone sampled. 
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Kemp's Ridley: A Preliminary Survey and Census 
Abstract | 


Kemp's ridley sea turtle habitat and census survey revealed that the 
smallest size (age) classes found in the U.S. are primarily located in the northern 
Gulf of Mexico coastal waters. This species ranges from Mexico to New England 
and eastward to Europe and the eastem Atlantic. For the most part, these wide 
ranging Atlantic individuals are immatures--with the adults restricted primarily 
to the Gulf of Mexico, although a few larger adult-sized individuals have been 
found along the Atlantic coast of Florida. Historically, the smallest ridleys 
(<25 cm carapace length) were reported only from New England in the European 

“waters and the east Atlantic area in the vicinity of the Azores. The smal! 
turtles found in the Gulf of Mexico probably represent the “yearling™ age class 
and are post-pelagic migrants to the shallow water habitat of bays and estuaries. 
This suggests that the entire life cycle Is completed tn the Gulf of Mexico, 
but some portion of the immature population migrates or is passively carried 
to the Atlantic. The Atlantic expatriates that are frequently found stranded 
on beaches in the more northern latitudes, are probably killed from exposure to 
low winter temperatures. However, recapture data from ridleys tagged in the SE 
United States suggests they move north to Georgia, the Carolinas, and Virginia 
in the summer, and south to the Cape Canaveral region of Florida in the winter. 
Perhaps, those ridleys reported from southern European waters and the Azores 
are survivors of the transatlantic crossing and eventually return to the Gulf 
of Mexico to breed. However, if this is the case, we do not know the routes 
the eastern or the western Atlantic ridleys take to return to the gulf to breed 
and nest at their Mexican rookery. 
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Summary 
Juvenile/subadults distributed along entire coast of U.S. from Texas (Laguna 


Madre) to Massachusetts (Cape Code Bay). Quantitative aspects are lacking l- 


(Tables 1-4). 


Smallest size class yearlings" (<25 cm) found mostly in Gulf coastal states 
bays and estuaries from Texas to NW Florida. A few have been reported from 
New England. Evidence for completion of entire life cycle within the Gulf of 


Mexico presented (Tables 2-4). 


Atlantic "population’’ composed in part of waifs as well as Individuals that 
Overwinter, survive, migrate north in winter and south in summer, and probably 


return to Gulf to breed by routes unknown to us (Figure 1). 


Distribution of ridleys along coastal U.S. strongly correlated with areas 
abundant in portunid crabs (from Chesapeake Bay to Sabine River offing and v 
Corpus Christi Bay, Texas); Kemp's ridley primary prey species. These areas 


include blue crab nursery grounds, i.e., shallow seagrass beds and shal low v 


mud bottom bays of coastal marshes, two distinct types of marine habitats. 


Periodic episodes of large numbers of juveniles being cpatured incidental to ea 
trawling efforts have been reported since mid-1970s. They are: (1) Sabine 

River offing--Sea Rim State Park, Texas; (2) Terrebonne Parish, Caillou Bay, 
Louisiana; and (3) Big Gulley, adjacent Mobile Bay offing. These episodes may 
have been unusual in that they are thought to be correlated with a high density 

of blue crabs resulting in a concentration of foraging ridleys. These events L% 
are not necessarily regular occurrences but are highly Intermittent events, 


—_ ° 


i.e., unpredictable at the present time. 
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!n summary, the coastal shallow waters of the Gulf of Mexico are the primary L 
habitat for Kemp's ridleys throughout the year. On the Atlantic coast, coastal 
habitats as far north as Massachusetts are utilized by ridleys during the summer 
months. The New England ‘population’ frequently succumbs to cold temperatures 

in November-December; others occurring below Cape Cod apparently migrate south 


to Florida to overwinter. 


We do not have good quantitative information at this time to delineate areas of 
abundance or incidental occurrence. However, the preliminary findings, albeit Y 
qualitative, suggests the Gulf coast from Port Arnasas, Texas, to the 
Appalachicola River, Florida, and then south to Cedar Key, is the primary 
habitat for subadult ridleys. Historically, Florida Bay, should also be identitiel 
On the east coast of the U.S., ridleys are apparently common from Cape Canaveral 
north to Chesapeake Bay, but found Inshore only during spring-summer-fal! north 

of Florida (c. 29°N, or at the 20°C isotherm). Ouring the winter months, they 
migrate south or offshore to.warmer waters. Cape Canaveral inshore area hosts 


-—e. > ap. 


ridleys during winter months. 


— 
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Table 1. Kemp's ridley size/seasonal distribution: Atlantic. 

Locality Date Number Carapace length (cm) Source 
Cape Cod Bay, MA 1942 6 x = 37.5 (R = 24-52) Dodge (1944) 
Cape Cod Bay, MA 1978 7 x = 30 (R = 37-33) Lazel! (1978) 

(Nov ) 
Sandy Hook Bay 1973-75 7 x © 35.6 (R = 26.5-43) Azarovitz 
& New York Bight (Jun-Nov) (Unpub.) 
Chesapeake Bay 1979-81 21 x= hl (R= 27-62) 1/ Lutcavage and 
(May -Nov) Musick (1985) 
Chesapeake Bay 1985 - x = 39 (R = 30-45) Byles (1985) 
(May-Nov) 
South Carolina 19 78-83 21 x = 34,8 AMFS Surveys 
and Georgia (Jun-Nov) (R = 20.3-57.2) 
Cape Canaveral 1978-84 4O x = 38.6 (R - 24.1-66) NMFS Surveys 
Florida (Dec-Mar) 
Indian River- 1976-81 3 x = 48,9 (R = 55-62.8) Ehrhart (1983) 
Mosquito Lagoon (Sep-Jan) 


\/ Curved carapace length 
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Table 2. Kemp's ridley size/seasonal distribution: Gulf of Mexico 


Locality Date Number Carapace length (cm) Source 


Cedar Key, FL 1955 72 X = 53.5 (R = 38-64)!/ Care and 

(Apr-Nov) Caldwell (1956) 
Wakula/Franklin 1970-85 30 x = 35.5 Rudloe/PIMS- 
Co., FL (Ma r-Jan) (R = 20.3-55.9)2/ NMFS 
Sea Rim State 1983-85 61 x = 32.3 Dameron, TX c 
Park, TX (Apr-Nov) (R = 20. 3-45. 7)3/ Parks and Wildlife 
Louistana/Texas 1978-83 6 xo 31 (R = 24. 1-39.8)4/NMES Surveys 


(Mar-Nov) 


1/ Fishing gear bias: 1 specimen 26 cm 
2/ 23% <25.4 cm 

3/ 21% <25.4 cm 

q/ 1 specimen 65.5 am 
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Table 3. Additional documented records of Kemp's ridleys: Gulf of Mexico 
(NMFS data). 


Locality Date Carapace length (cm) 
Cedar Key, FL 1984-85 | 43.6, 49.3 
(Aug, Oct) 
St. Joseph Bay, FL 1982 25, 43.2 
(Feb*, Apr) 
Fort Walton, FL 1956 21.3, 35.8, 38.1 
(Feb, May, Jul) 
Dauphin Island, AL 1966-83 N=7, x=31 (R=25.8-39) 
(Feb-Oct) 
Biloxi, MS 1984 22.8, 25.4 
(Jun) 
Lake Borgne, LA 1983-84 24, 26.6 
(May, Jun) 
Grand Terre, LA 1984 21, 29.5 
(Jul) 
Terrebonne Bay/ 1984 N=S, x=23.7 (R=21.6-26, 3) 
Caillou Bay, LA (Jun) 
Sabine Lake, LA 1985 24.1 


(Jul) 
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Table 4. Recapture records of adult females./ in Gulf of Mexico coastal 


waters by state (personal communication Rene Marquez, 1978) 


Florida 

Alabama 

Mississippi 

Louisiana, Eastern Parishes 
Louisiana, Mississippi River Delta 
Louisiana, Western Parishes 

Texas 


g / 


ma Ow — a 


Ne = 39,size R = $9.5-75 em 


1/ Tagged at Rancho Nuevo, Mexico, 1966-76 
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VA 
NC Tagged Recaptured 
« A August 1978 July 1979 
\ 324 days/29 nautical miles 
‘ 
s B June !979 September 1980 
$c W445 days/39 nautical miles 
‘N C February 198! August 198! 
\ 8 202 days/562 nautical miles 
NS 
/ D October 1983 December 1983 
| Ga ‘ é 61 days/200 nautical miles 
{ 
{ fa E February 1984 May 1984 
173 days/102 nautical miles 
E 
FL 


CAPE CANAVERAL 


Figure |. Coastal Migrations 
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Figure 2. Kemp's ridley strandings in Corpus Christi Bay area (NMFS STSSN 
data). 
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REPORT ON REPUBLIC OF MEXICO/UNITED STATES OF AMERICA 
CONSERVATION EFFORT ON BEHALF OF KEMP'S RIDLEY SEA TURTLE 
AT PLAYA DE RANCHO NUEVO, TAMAULIPAS, ‘EXICO, 1986 


Work conducted under overall directton and in cooperation 
with INSTITUTO NACIONAL DFE LA PESCA, MEXICO, DN.F. 
SECRETARIA DE PESCA, 1986 PERMIT NO. 159486-333-01-0750 
ISSUED 16 APRIL 1986 AND U.S. FWS PERMIT NO. PRT-689914 


The donation of eggs to the U.S. Fish and Wildlife Service 
was under the auspices of SECRETARIA DE RELACIONES 
EXTERIORES DIPLOMATIC NOTE NO. 301312 


Prepared by: 


PATRICK M. BURCHFIELD, U.S. GROU? COORDINATOR 
Gladys Porter Zoo, 500 Ringgold Street, Brownsville, Texas 


M.V.Z. JOSE VICENTE MONGRELL, ASSISTANT COORDINATOR 
Gladys Porter Zoo, 500 Ringgold Street, Brownsville, Texas 
ac. 
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34. 
KEMP’ RIDLEY POPULATION DATA FROM 
RANCHO NUEVO, TAMAULIPAS, MEXICO 
1978 - 1986 
HATCH 
TURTLES EXCLUDING 
TAGGED OR NESTS BOGS HATCH DROWNED 
YEAR RECAPTURED COLLECTED COLLECTED HATCHLINGS SUCCESS _ NESTS _ 
1978 2511 934) 85,2171 48,0091 56.3! aa 
1979 4142 9542 98,2112 63,9964 65.22 Saas 
1980 2953 7964 82,3744 37,3784 45.374 50.754 
1981 228° 897° 89,906" 53, 282° 59.262 66.29° 
1982 2846 750° 77,745 48, 007° 61.08 nae 
1983 2977 746! 77,4327 32,921’ 45.07 73.07 
1984 2648 7988 go,798® 58, 1248 72.08 — 
1985 2129 677° 67,633 51,033 75.59 ae 
1986 21810 672%* 65,258!10 48,95010 75.9110 Bae 


information from Pritchard, P.C.H., 1978. Final report, U.S. Fish & Wildlife 
Contract #14-16-022-78-055. 


2Information from Pritchard, P.C.H., 1979. Final report, U.S. Fish & Wildlife 
Contract #14-16-0002-80-2. 


3picnire derived from ficld notes of Ms. Carol Woody. 


4information trom Pritchard, F.C.H., 1980. Final report, U.S. Fish & Wildlife 
Contract #]4-]6-0002-80-2)6. 


“Tformation from urchficld, P.M. and Woody, Jack, 1981. Final report, U.S. 
Fish & Wildlife, Contract #1. 


“Pi gures Gerived from the ficld notes of Noyes, P.T., 1982. 
7p gures derived from the field notes of Noyes, P.T., 1983. 


8riqures derived from the field notes of Charles Spitzner and Karen Newman 
Spitzner, 1984. 


Figures derived from the ficld notes of Charles Maley, Carlos Hasbun, Janine 
Lombardi a Lynn Corliss. Tis fiqure is a low estimte in that the number 
of hatchlings for thirteen of the nests 15 not available. 


10rycures derived from the field notes of Elaine Christens, Moric] Campoell, 
Michacl] Sanford and Carlos Hasbun. 


677 L. kempi nests plus an additional 29 predated nests were accounted for. 
Nincty-five additional crawls wherein no nest was evident or located were 
recorded. 
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35. 


672 L. kempi nests plus a minisum 40 to maximum of 60 nests 
were taken by egg thieves. Twenty additional nests undis- 
covered at time of oviposition were predated by coyotes sad 
subsequently recorded. The hatchling data for 484 exgs (5 
nests) laid in August, incubated at Rancho Ruevo in styrofoans 
boxes, is not yet available and is not reflected in hatchlings 
or hatch auccess totals. 
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17 December 1985 


Jack Brawnerc, Director 
National Marine Fisneries Service 
9450 Kojer Boulevard 

St. Petersburg, FL 33702 


Dear Jack: 


Thank you for your most recent letter and for participating in the 
recent TCD meeting. You, your statf, and the Fisheries Center Staff 
provided important information that will ob useful in the coming months. 


MQ the basis of the meeting and other information, I have come to 
the conclusion that the shrimping industcy, NMFS, and the environmental 
community, insofac as I can Speak for it, have some basic disagreements 
that nave not been openly confronted. I am writing now to set out for 
you a8 Clearly as possible tne way the Genter for Environmental Education 
(CLE) views the incidental capture of threatened and endangered species 
of sea turtics in shrimp trawls. I hope you will bear with this rather 
extensive, although not exhaustive, review of these issues. 


The Problem 


Sea turtle populations of five species of sea turtles found in U.S. 
waters have been reduced to such an extent that they have been listed as 
threatened or endangered under the Endangered Species Act (ESA). For 
more than a decade, the federal government has acknowledged that inciden- 
tal capture and drowning in shrimp trawls has been a significant source 
of mortality for all sea turtle species in U.S. waters. NMFS has esti- 
mated that each year more than 45,000 sea turtles ace captuced in the 
shrimp fishery and that of these more than 12,0@ drown. 


Wnen the Kemp's ridley sea turtle was listed as endangered under the 
ESA in 1970, incidental drowning in shcimp nets was identified as one of 
the principal threats to the continued existence of the species. In 
1973, Marquez and Pritcnard concluded a papec for the IUCN by saying: 


Probably the most serious problem of all, however, and the 

hardest to control, is the accidental capture and drowning of 
cidleys in shrimp trawls, and to a lesser extent, shark nets, 
pacticularcly as they migrate to and from the nesting grounds. 


Whale Protection Fund e@ Seal Rescue Fund @ Sea Turtle Rescue Fund @ Marine Habitat Program 
624 Sth Sueet. NW Wastungton, OC 20003 (202) 737-3600 
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Little has changed since then except that there ace fewer adult fesales 
to drown as the population has continued to decline despite moce than 
eight years of intensive conservation effocts at the cidley’s nesting 
beaches in Mexico. As you have noted, the impact shrimp trawlers have 
on sea tuctle populations is not disputable. , 


While most attention has been focused upon the by-catch of 
threatened and endangered sea turtles, the by-catch and loss of finfish 
and other macine life in shrimp nets cannot be ignored. Each year the 
Gulf of Mexico shrimp fishery catches and discards more than ane dillion 
pounds of groundfish of commercial and recreational importance. It is 
estimated that on the average nine pounds of finfish are caught and 
discarded foc every one pound of shrimp caught and kept. 


AS you intimated in your recent letter to Fish and Wildlife Service 
Regional Directoc Michsel Spear, om of the purposes of the Magnuson 
Fishery Conservation and Manayement Act is to promote the development of 
the Nation's marine fisheries. ibwever, the Act 1S equally explicit that 
conservation and management measures must, where practicable, promote 
efficiency in che utilization of fishery cesources. Requicing use of the 
TED is consistent with this national standord with respect to sea tuct les 
and groundfish. Indeed, failing to cequirce use of a practicable techno- 
logy like TED flies in the face of this standard. The management 
measures included in the current Gulf of Mexico shrimp fishery neneement 
plan ace inadequate at least in this respect. 


Research on the Tuctle Excluder Device 


Much to NMFS’ credit, the agency undertook a gear cesearch program 
in 1977 which has spent more than $34 million in perfecting gear that 

eliminate the incidental drowning of sea turtles while maintaining 
shcimp catch. Interestingly, the eacly years of research led to sevecal 
unanticipated findings. First, by examining how nets caught turtles, 
NMFS scientists were able to identify modifications to shrimp nets that 
have benefited the industry. Second, it was discovered that if nets are 
fisned for no more than 90 minutes, the drowning of sea turtles can be 
ceduced by 90 percent. 


At a September 19980 meeting in Charleston, South Carolina, NMFS 
staff described a new piece of gear which was much moce effective in 
excluding sea turtles and maintaining shrimp catch than the excluder 
panel, which had been the initial focus of the gear research progran. 
Most conservationists believed that we were on the verge of having a 
solution to the incidental captuce problem that did not involve regula- 
ting fishing activities. Further NMFS research cefined the turtle 
excludec device (TED) so that it was completely effective in eliminating 
the drowning of sea turtles and it actually increased shrimp catch by up 
to seven percent. CEE sponsored an economic cost/benefit analysis on the 
‘se of the device which showed that the lacger vessels would increase 
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theis profits by thousands of dollars if they were to use TUDs. 


Responding to complaints from fishermen, NMFS continued modifying 


the TED by making it lighter and less bulky. By September 1984, NIFS had 
developed a TED that met the original design specifications and more, 
since the latest TED reduces by-catcn of finfish significantly. 
The TLD works, Jack. It was Clear at the most cecent TLD meeting 
that the TED dues several things very well: 


° it elimis..tes the drowning of sea turtles while 
maintaining shrimp catch, which 1s the original goal of 
the cesearcn proyram; 

° it reduces finfish hy-catcn by $70 percent thereby 
reducing the waste of over one billion pounds of discarded 
finfisn in the Gulf of Mexico alone; : 

re) it substantially ceduces the by-catch of othec marine 
life; 

° by ceducing by-catch, the TED maintains the quality of 
shrimp Caught; and, 

° 3 is laghtweight and relatively easy to use. 


The incidental capture and drowning of sea turtles is a problem. The TED 
is a solution. So what is the problem? 


The Voluntar y Program 


At the September 1989 meeting of cepresentatives of industry, 
government, and conservation organizations in Charleston, South Cacolina, 
cepcesentatives of the environmental community agreed to forego pursuing 
regulations requiring ceduced trawl times, which research indicated would 
nearly eliminate the drowning of sea turtles in shrimp trawls. The 
enviconmental community was persuaded by assurances from industry that it 
would voluntarily ceduce tow times and from NAIFS that a new piece of 
gear, the TED, would soon provide 32 solution beneficial to both shcimp 
fishermen and sea turtles. At a later scoping meeting called for the 
development of draft supplemental environmental impact statement, NMFS 
said that it would prepare regulations cequiring the use of this device 
once the device was practical. Soon aftecwards, however, NMFS said that 
ie would pursue 3 wluntary approach and would prepare regulations 
requiring the use of the TLD in the event that the voluntary approach did 


not work, 


Based upon these assurances, CEE and other environmental organiza- 
tions have consistently pursued a voluntary approach to reducing sea 
turtle drownings while we awaited further improvements in gear or for the 
word to get out to shrimp fishecmen about the TED oc for the device to be 
pecfected in this or that manner. We have celied upon assurances that 
the TID's other benefits, such as reduction of finfish and jellyball by=- 
catch, would sell the device. I believe that we have made @ good faith 
effoct to promote the use of the device. 


| 
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Indeed, recognizing that limited governmental and other resources 
required focusing technology transfer efforts to areas where the most 
immediate effect might be achieved, I suggested investigating the use of 
Section 10(a) of the ESA two years ago to encourage the reporting of 
sitings or capture of endangered Kemp's ridleys.. I was assured that the 
General Counsel's office of NOMA would be formally consulted and that the 
agency would take action. Nothing has happened. NMFS has not even 
prepared draft Section 10(a) implementing regulations for review by NON, 
much less the Department of Commerce, or the Office of Management and 
Budget, or the interested pabttee 


NMFS staff have expressed reservations to me about how Section 10(a) 
might work in this situation.; Besides the fact that many of these reser- 
vations are matters of opinion that reflect a lack of understanding of 
Congressional intent regarding the 1982 amendments to the ESA, we are not 
even at the stage of talking about specific permits or conservation plans 
since NMFS does not have implementing regulations. Even if NMFS chose to 
issue a Section 10(a) permit, it couldn't do so without implementing 
regulations or cisking a legal challenge. NMFS has quite simply chosen 
not to implement the 1982 amendments. To my knowledge, NMFS does not 
have the authority to pick and choose which parts of the ESA i 
implements. ; 


I had suggested this approach believing that it might provide a 
means for resolving a conflict and for phasing in the use of the TED in a 
fashion that would allow the industry some control over how the problem 
was solved. We, at least, would have some concrete basis for believing 
‘that some segments of the shrimping fleet were committed to making 
progress in meeting the standards of the ESA and eliminating the inciden- 
tal capture of endangered sea turtles. The informal and rather offhanded 
dismissal of this approach by NMFS is irresponsible in my view. 


As it is, NMFS is including some shrimp fishermen under its general 
research permit, allowing them legally to capture endangered species of 
sea turtles, to tag them, and to release them. While this may provide 
information of some use, this artifice provides no incentive for these or 
other shrimp fishermen who might reasonably expect to be included under 
the NMFS permit to use the TED Indeed, the way in which NMFS decided to 
provide these permits and the permitting actions themselves are of 
guestionable legality. 


Qur Gals 


While NMFS, the industry, and the environmental community may share 
the general goals of eliminating the incidental drownings of sea turtles 
without undue economic cost to the industry, we differ on important 
specifics. So that you understand CEE's position on these matters, [ 
would like to dwell a bit on then. 
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First, our ultimate goal 18 the use of the TED at all tines wherever 
eee tuctles might be incidentally caught. At one time we were willing to 
focus ON problem areas, but the lect of action in identifying those 
problem areas makes it unlikely that this is 3 practical management 
approach. Use of the TED only when fintish oc jellyballs are abundant is 
insufficient, particularly in light of the face that the TED can eliai- 
nate se8 turtle moctality if it is used. 


My Strong impression from the most recent TOD meeting is thae 
neithec NMFS nor the s*rimp industry shares a goal of 100 percent use 100 
percent of the time wi.-cever sea tuctles might be captured. Indeed, the 
seluctance to set any kind of target at all simply drove this home. As 
ie is, the Strategic Plon foc the Southeast Region of NMFS includes @ 
milestone which you did not mention in the mcecing: “Sea turtle anctality 
by U.S. Shcimping ceduced by $0%° by 199% This teers no celation to the 
target set at the November 198) ITD meetiny—5SO percent use by Novembdcc 
1986--, noc to the NMFS’ environmental assessment of the voluntary 
pcogram itself. CEL was never given the Cppartunity to provide its views 
On the Region’s Strategic Plan nuc wos the TID working group, although 7 
understand that industry organizations ace quite often given that oppor - 
tunity together with tisnery Management Councils. As you know, the NMFS 
Strategic Plan is the agency's peincipil planning document, upon which 
the budget, Senior executive Service contracts, end MUO’s of NMFS stare 
ace built. As such, it cepresents the agency's formal intentions. The 
agency and region's plans regacding the incidental drowning in the shrimp 
Cisnecy do not cetlect CEL's views of those of the enviconmental communi - 
ty in general, I suspect, much less NMFS cesponsidilities undec the ESA, 
Whether intentional o¢ mut, this deception has undermined our ability to 
determine how we might effectively work Conceratively in echieving our 
shaced goals. 


I don't believe that anyone can teasonably acque now that the TED is 
mot @ technological solution to the shcimp/turtie conflict. CEE end 
Othec enviconmental ocganizations have cecoynized for some time that 
transfer of the technology to the INdUBtEy MIGht Cake Some Cime. 

IDwever, the milestone mentioned above, the re jection of the target sec 
@t the November 1983 TED meeting, end the avoidence of Setting any tac~ 
gets is clearly not what we had in mind. 


Japedinents to TED Use 


Based on statements made in the most recent TED meeting and recent 
NMFS correspondence with FWS, I have to conclude thet NMFS will determine 
1ts targets for TLD use upon the Gegre@ee to which these targets and the 
meens of achieving them will o¢ will not Create friction with the Shciap 
industry. According to this view, aggressively promoting use of the Tp 
Of requiring its use would be burdensome to an industry already beset 
with economic problems. Believe me, I can understand the attractiveness 
Of this approach. 
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As has been acknowledged countless times, there is excess hacvesting 
capacity for @ fixed shrimp cesource. As recently as the January 1986 
issue of National Fisherman, an industry leader stated that many of the 
fleet's current problems go back to the increase in the fleet's size in 
the 1970's and to the rise in fuel prices after the Arab oil boycort. 
Certainly {mports of maricultured shrimp are not helping, but in the end, 
I must ask what does use of the TED have to do with all of this? Are not 
cegulations requiring the use of selective gear that will increase the 
quality of caught shrimp prefecable to subsidizing an overcapitalized 
fleet with billions of pounds of finfish, other sarcine life, and 
endangeced and threatened sea turtles? When will economic conditions in 
the industry be good enough so that all shciap fishermen in the 
southeastern U.S. will use the TED o¢ an effective device like it? Is 
the protection of an endangeced species from further moctality by means 
of a device that helps fishermen less important than protecting the 
sheimp fishing fleet from the consequences of past bad business 
decisions? 


While the chances of impcovements in the economic conditions of the 
shceimp fisning fleet ace not likely to be influenced auch by use of the 
TLD, the chances of the wmp's cidley cecovering from endangerment will 
sucely be decreased, if the TED 18 not used. It 15 frankly infurireting 
to me that NMFS continues to raise the specter of economic problems that 
will likely never be fully cesolved as an excuse for failing to do 
everything in its power to foster the recovery of the Meap’s cidley and 
other sea turtle populations. If anything, the economic provlems of the 
industry suggest that a voluntary program 18 not going to lead to 100 
peccent o¢ even SO percent use. 


Revealing in this connection are several comments in the narrative 
report by the Alabama Sea Gant Advisory Service on "Construction end 
Utilszation of the Trawling Efficiency (Cevice in the Nocthecn Gilf of 
Mexico: (Cooperative Agreement NMA84-WC-11-06147). There it is stated 
that without a high incidence of non-target fish, shrimpers do not 
pecceiave that the TED has a significant benefit over 3a non-TED equipped 
net. 


"Unless some ceason exists fore shrimpercs to use this technology 
(such as demonstrated ability of TED to reduce incidental 
finfish by-<atch), thece is no incentive foc shrimpercs to adopt 
use of the TED Unfortunately from the standpoint of 
demonstrating the utility of TEDs, finfish have not presented a 
problem of the same magnitude seen in previous years.” (p. 2) 


This statement should hacdly surprise anyone, but it has important impli- 
Cations: in & voluntary Situation, a shriap fisherman will not use the 
TCD when there are not finfish o¢ jellydall by-catch problems regardless 
of how effective it is in excluding sea turtles. This is especially true 
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if there is such little reasons a8 there is now to fear investigation or 
prosecution for violation of the ESA if one captures an endanyered sca 
turtle. 


However effective the TLD might be now, it apporently does not 
peovide a large enough advantage to an individual fisherman, whose 
pcofit margin is likely to be slim, 80 that he will purchase and use the 
device cather than spend that money on upkeep of his vessel, for 
instance. It is significant for thm voluntary proyram that the new 
generation, collapsible TED does not provide a ceyularc increase in shrimp 
catch as did the older versions. Although the device apparently does not 
undermine the profitability of the vessel, it 15 less clear that 40 miynt 
increase a vessel's profitability—ea benetit tnat was an important 
selling point foc the old TLD, we were told. 


Of course, none of these limitations are 3a peotlem if you are simply 
aiming at portial use of the device pict of tne tame. As I said atove, 
however, CLE domes not share such a goal. 


I certainly agree with Eldon Yeenter’) that over the next 1 montns, 
the cate of increase in use of the TCD will be a useful indicator of 
proycess toward our goal. This would seem tm agree with your own state=- 
MenNets that @ quantum leap in use 18 needej. The question cemains as to 
what is to be measured. In our view, the numer of nets actively and 
cegulariy pulling devices that excluce sea turtles should serve as the 
measure. Old generation TENs that may have teen distributed by NAFS in 
the past but are not being used now should not he included. Devices that 
Go eliminate turtle capture but differ from the MFG TCD in some respect 
Might well be counted. A first step in ajreeing to sucn a measure would 
te for MFS to sugyest possitle minimum desicn features for turtle exclu- 
der devices and to circu.ate these among knowledygearle and interested 
pecsons for ceview. Agreeing upon minimum design features will be criti 
Cal to measuring prosress. 


An additional indication of ‘meaningful projress is growtn in the 
availability of devices not just generally, Dut with # view to geographi- 
Cal daistcivbution of manufacturers. As you remorhked, the lack of 
manufactucers may be a@ critical obstacle to use of TEMm. Training net 
shops in the construction of TEDs deserves IMFS' createst attention. 
Construction of the 100 TEDS you plan to distribute next year should be 
undertaken in @ number of shons, at least one in eacn shrimp fishing 
state, in order to foster acnievement of this important objective. 


Construction of 00 TLDs by March 1 and full use by July 15 are 
minimum indications of progress in our view. 


An aggressive campoigqn to involve Sea Gant even more and to insure 
support of Sea Grant agents in the field is critical to a successful 
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effort, in ouc view. Also, greater effocts should be made to contact all 
commercial shrimp Cishecmen—through the state licensing process, for 
instance. Insuring that fishermen are aware of the problem and of the 
device is critical. It is not even clear whether a majocity of fishercaen 
are aware that the problem persists and that a new version of the TED, 
which eddresses past complaints, has been developed. Efforts, such es 
those outlined at the cecent TED meeting by Bob Jones of Southeastern 
Fishecies Association, should te encouraged. 


Your cecent letter to fisheries department directors around the 
southeast will hopefully lead to increased availability of free TEDS and 
increased use of the devices. However, while this approach may lead to a 
tempocary boost in TED use, TCDOs will have to be purchased by some shr isp 
f{isnecmen now and by a11 shriap fishecmen when the funds foc providing 
fccoe TEDs are exhausted. While CEE 18 sympathetic to the difficulties 
faced by the shrimp fishing fleet, we cannot eccept limiting tarcgets for 
TCD use to levels dependent upon the availodility of froe TEDs. We 
belseve that NMFS has already acquitted itself quite well in representing 
the interests of the industry and in meeting the research needs of the 
industry. Indeed, NFS gear cesearch on the TED and technology transfer 
activities have benefitcd the industry moce than they have sea turties 
and we muSt question continued expenditure of protected sgecies funds on 
@ program thet belongs more appropriately in industry services. 


As I am sure you are aware, Conjress has passed and the President 
has signed @ balanced budget bill. While details of the budget cuts 
gsequiced by the bill cemain unknown, it is clear that funding for many 
pcoycams such as the protected species programs of IMFS will be in great 
jJeopacdy. Evecy effort cequicing use of federal funds for addressing the 
problem of incidental capture of sea turtles must be scrutinized very 
cacefully, since this may well te the last yeac that such funds ece 
available. With this in mind, we question the wisdom of spending funds 
On an attitudinal survey of shrimp fishermen, on institution of permits 
with associations to determine centers of Keap’s cidley abundance, on 
production of videotapes, oc on cemote surve:llance of Mrap’s post- 
nesting females. While these projects might have been worthwhile under 
other ciscumstances, they are luxucies at this point. 


Regulations 


As I discussed above, NMFS has on several occasions promised 
publication of proposed cules regarding use of turtle excluder devices 
but has never published any such cules. I cecognize fully that regula—- 
tions ace not necessacily the most desirable means of achieving goals. 
ibwever, nothing I am aware of suggests that use of turtle excludes 
devices by all shcimp fishermen at all times will be achieved other vise. 
Of course, if the agency is willing to accept a 50 percent reduction in 
sea tuctle mortality from shrimp fishing (and who knows how this would be 
determined), then regulations are iccelevant, pechaps, together with the 


Endangered Species Act. 
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Whenevec cejulations are brought into the discussion of this issue, 
NMFS and the industry hove both alledged that any such cegulations would 
be burdensome. Yet there has been little evidence presented to back this 
up. The environment assessment on the voluntary program mentioned a 
figuce of $1.1 million in enforcement costs, but this evaluation is 
questionable. First, the ESA does not include cost of enforcement as a 
eriteriaon tor whether oc not the Act's prohibition on taking endangered 
species is enforced. In any case, NMIS need not bear this “burden” 
entirely since FWS ayents ace availanle to help enforce tne ESA. It 
would seem that cooperative enforcement arrangements could be worked out 
with FWS, indeed with state officers, so that the “burden” could be 
spread. Fucthecmore, it 18 nu doubt easicr and less costly to determine 
whether nets include @ TLD than whetncr 2 wessel has Captured a sea 
turtle. 


Fucthecmoce, the environmental assessment's discussion of the 
enforcement costs of requiciny THD uce dors not aduress '4FS* costs for 
carrying out and monitoring @ wluntary projzrom. for does that 
discussion address the decrease in benetits thoe cesults from the inci- 
Cental captuce and drowniny of animals from tikS and FwS' neadstartiny 
and nest protection efforts. Finally, the enviconmental assessment dos 
not take into accuunt the social custs associated with the discard and 
loss of huye amounts of groundtisn. 


Even granting that *burdencomenrss” 3s relevant aS 3 Consideration 
under the ES’, [ have yet to unoerstonc now use of the TLD would be 
burdensome to the industry without comrencurate tenefits, including 
eliminating countless violations of tne ESA, eliminating by-catch and 
loss of billions of pounds of vaolusole finfish, and increasing the quali- 
ty of sheimp lansed so that it 1S more comretitive with foreign aquacul- 
tuced imports. Mather ceguicing use of the TL nor alluwing continued 
drowning of endangered and tnhreatencd turcties will get tne shrimp fisning 
fleet out of troudie. 


Conc lusion 


The incidental capture of endangered and threatened species poses a 
needless threat to these animals’ continued existence. The TED provices 
@ solution to this prodiem, which 15 eGuable and offers benefits beyond 
aiding in the recovery of endangered and threatened species. The federal 
government has done an outstanding job of developing tne TED. However 
equable the TED might be as a solution, it is unlikely to be used as auch 
as it needs to be if hemp’s ridley and other sea turtles are to benefit 
fully. The federal government has already gone well beyond its responsi- 
bilities under the Magnuson Fisnery Conservation and Management Act in 
providing assistance to the shrimp fleet in ceducing violations of the 
Endangeced Species Act. 


We have stated on numerous occasions going bock to 1980 that NMFS 
should prepace back-up regulations requicing use of the TED in case the 
voluntacy approach does not work. We request that NMFS prepare and 
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publish 3 aotice of intent to prepare such proposed rules within 60 days. 
Besides the inducement of free TED. we believe that regulations will 
setve 88 an important inducesent to use of the devices. Waiting for a 
crisis, more severe than the crisis facing Memp’s cidleys, is only going 
to mate a difficult situation explosive and less difficult to resolve in 
@ fashion that faicly seets the cequicements of the ESA and the interests 
of she iap fisher nen. 


Thank you toc beacing with this cather long letter. 


ely 
Rrograms Director 


Co-chairperson, TED Wiluntacy Use Committee 


Mw: 
cco. Osste ibetion 


Honorable Malcolm Baldrige 
U.S. Department of Commerce 3 
Washington, D.C. 20230 


Dear Mr. Secretary: 


This letter is to notify you that the National Oceanic and 
Atmospheric Administration (NOAA) and the National Marine Fisheries 
Service (NMFS) continue to violate the Endangered Species Act (16 U.S.C. 
1531 et seq) and the Magnuson Fishery Conservation and Management Act (16 
U.S.C. 1801 et seq). This notice is provided pursuant to Section 11 of 
the Endangered Species Act (16 U.S.C. 1540{g]). 


The Center for Environmental Education is a nonprofit conservation 
organization with 500,000 supporters concerned in part with the plight of 
sea turtles worldwide. The Center is especially concerned that sea 
turtles listed as endangered or threatened under the Endangered Species 
Act of 1973 (ESA) are incidentally caught, injured, and killed in shrimp 
trawls operating in the Gulf of Mexico and South Atlantic Ocean within 
the waters of the several states and within the U.S. Fishery Conservation 
Zone. The Center is also concerned that these trawls catch and discard 
more than 1.5 billion pounds of finfish each year, most of which is dead 
or dying upon return to the water—an extraordinary waste of sport and‘ 
commercial fishery resources. 


Notwithstanding clear and abundant data supporting the above-stated 

_ facts, NMFS and NOAA have failed to fulfill their responsibilities under 
the ESA, specifically including Sections 2, 4, 7, 9, and 1l. NMFS and 

NOAA have also failed to fulfill their responsibilities under the 
Magnuson Fishery Conservation and Management Act of 1976 (MFCMA), speci- 
fically including Sections 2, 3, 301, 302, 303, 304, 305, and 306. 
Failure of NMFS and NOAA to exercise these available authorities 
continues to jeopardize Kemp's ridley, loggerhead, green, hawksbill, and 
leatherback sea turtles and to cause the waste of commercially and 
recreationally important finfishes. 


These losses must be mitigated immediately by proven and enforceable 
measures if the shrimp industry and the federal agencies are to comply 
with the ESA and the MFCMA. To this end, NOAA and NMFS should issue 
emergency regulations closing the southeastern commercial shrimp fishery 
in the South Atlantic and Gulf of Mexico. Should NOAA and NMFS determine 
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thet requiring use of the Trawling rar dinates’ Seether ipa ergy 


trawling efficiency device or TED is crucial to the entire 


the following performance characteristics when installed in shrimp trewl 


2) Certification of TEDs: EDs, other than that described in the 
IMPS Technical Mesorandus tMFS-SEFC-71 (1965) must be subjected to a 


3) TED Users: All commercial shrimp fishermen in the Gulf of Mexico 
and South Atlantic Ocean must use @ TED. 


4) Tisingz Effective 1 January 1987, all commercial shrisp 
in the Gulf of Mexico and South Atlantic Ocean must at all 
times have TEDs in any trewl nets that are deployed or capable of being 


iH. 


S) Areas TEDs must be used by all commercial shrizp fishermen in 
the Gulf of Mexico and the South Atlantic Ocean in all waters from Morth 
Carolina to Texas inclusive, except in those aress where IMFS 
conclusively Gemsonstrates that sea turtles do not cca. 


6) All commercial shrizp fishing boats and vessels in 


Kemp's ridley strandings in Texas and:Louisiana in particular, the 
agencias must immediately issue emergency regulations as set out above 
under both the ESA and the MFCMA while permanent regulations are drafted, 
subjected to public comment, and promulgated. 


As you know, Congress intended that the citizens’ suit notice 
provisions of al environmental laws should provide an opportunity 
for affected citizens and organizations to work with the relevant 
agencies to correct the deficiencies’ without litigation if possible. In 
that spirit, the Center for Environmental Education looks forward to 
working cooperatively with your staff to correct the mulasiple violations 
noted above. 


Should cooperation fail, the Center will be constrained to seek 


Honorable Donald Hodel 
Mr. William Horn 

Mr. Frank Dunkle 

Mr. Michael Spear 

Mr. James W. Pulliam, Jr. 
Mr. Wayne Swingle 

Mr. Robert Mahood 

Dr. Peter C.H. Pritchard 
Mrs. Sally Murphy 

Mr. Don Barry 

Mr. Donald Carr 

Mr. Bob Davidson 


S| sanrep STATES DEPARTMENT OF Commenct 
7 @etione!l Qcaunic am Gemeuphocis Adiminetreta 
Wesreges,.OC 20230 
WE ACRDEETRATOR 
MG 29 so: 


Mr. Mike Weber - 

Centec for Environmental 
Education 

624 9th street, H.W. 

Suite $00 

Washington, D. C. 20001 


Dear Mc. Weber: 


At the meeting on August 20, 1984, I told you that I hoped 

to see real progress in the protection of endangered ana 
threatened turtles by the start of the 1987 shrimping season. 
Representatives from both the environmental community and 

the shriep industry expressed s preference for proposed 
cegulations cesulting from an agreement on the use of TEDs by 
the shcigp industry and the environmental community rather 
than having NOAA publish @ proposed regulation and rely solely 
on the usual notice and comment rulemaking process to develop 
a final regulation. 


The suggestion was made by all participants that we should 

tcy to mediate a proposed turtle protection program. An agreed 
program is certainly preterable to one that is imposed upon a 
reluctant industry because widespread compliance should be 

much easier to achieve. Representatives of the Texas Shriap 
Association, the Louisiana Shrimp Association and the Southeast 
Pisheries Association pointed out, however, that they were 

mot in @ position to speak for the membership of their 
associations. Since it would be impossible to mediate an 
agreement with 6,000 individual shrimpers, the prospect for a 
mediated program of regulation did not appear to be very 
bright. 


Upon reflection, it occurs to me that individual shriapers 
might prefer to be bound by @ program resulting from mediation 
than by a regulatory mandate imposed after the customary 
process of notice and comment. I1 am willing to try to mediate 
a proposed turtle saviny regulatory program agreeable to the 
industry and conservation groups if representatives of the 
Texas Shrimp Association, the Southeast Pisheries Association 
and the Louisiana Shrimp Association report to me by the 
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first of October that these associations would be willing to 
enter into a process Of mediation and agree as organizations 
to support a proyram of turtle conservation resultiny from 
the mediation process. By that I mean that the Associations 
would publicly support establishment of regulations resulting 
from the mediation process and would work to secure the 
cooperation of their membership in the implementation ot 
those regulations. 


If I receive these assurances, I will begin the mediation 
process on October 6. If we commence mediation, NOAA 

will refrain from publishing a notice ot proposed rulemaking 
until at least November 1, and after that date for so lony 4s 
representatives ot the industry and the environmental community 
agree that satisfactory progress 18 being made toward the 
development of turtle saviny regulations. 


Sincerely. 


Llor 


Antho - Calio 
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EXHIBIT A 


U.Se FISH & WILDLIFE SERVICE RECOMMENDATION TO THE GULF OF MEXICO FISHERY 
MANAGEMENT COUNCIL REGARDING USE OF TRAWLING EFFICIENCY DEVICE 
JAN. 1%, 1986 HOUSTON, TEXAS 


Jack B. Woody 
National Sea Turtle Coordinator, Fws 
Meabers of the Council, Ladies and Gentlemen of the acdience: 


As the National Sea Turtle Coordinator, I represent the U.S. Fish & Wild- 


life Service, the wildlife management agency within the Departrent of 


eos: ee i 


Interior. Although my agency has primary federal responsibility for a wide 
range of fish and wildlife,.in some cases we share this responsibility with 
other agencies for certain species. One of these joint besponsiolreeies) 
under the ede eeces eer Act of 1973, is for sea turtles which we share 
with the Nacional Marine Fisheries Service (NMFS). For a number of years, 
we have worked very closely with the NMFS in joitne efforts related to the 
research and management of sea turtle resources and we plan to continue 


these cooperative efforts. 


Based on current and historical data from the United States and the Repub- 
lic of Mexico, the Fish and Wildlife Service believes that a primary Liait- 
ing factor in the survival of che Kenps ridley sea turtle is the incidental 
take by the shrimping fleets of the United States and Mexico. We ask this 
Council to take tmmediate action within their jurisdictional area to correct 


this problea. 


IT am sure all of you are familiar with the international efforts that are 


now in their ninth year to nave this species. The Mexican Fisheries De~ 
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partment, the MMPS, the Netional Park Service, the State of Texas, end my 
agency, vith the support of a diverse end large conservation community ia 
both aetions has, end coatiaves to work to provide for this enizel's sum 


vival ie the wild = not es an squerius curiosity or suseum display. 


During the lifetime of aany of us in this rooe today, we have hed the 
dubious privilege of witnessing this species’ decline by 99 percent in less 
then 40 years, end this decline continues in spite of the concerns and 


efforts of two nations end their people. 


The original cause of the species’ decline you are all familiar with; 
uncontrolled and almost total comeercial exploitation of the anisals’ 
annual reproductive efforts - the eggs. Adults were also taken for their 
meat, but in numbers of far leas magnitude. This harvest was sade illegal 
by Mexican law, and then it was enforced. Armed Mexican Marines, along 
with fisheries personnel, saintain intensive eurveillance on the entire 15 
kiloecters of the nesting beach each season. Equipment end additional per- 
sonnel are furnished by the U.S. Fish and Wildlife Service in thie inter 
national effort. Every eingle nest is located and protected; each hatch- 
ling is obeerved uncil it enters the gulf. Belicve me, a coyote or 8 
human poecher fs at high riek on this nesting beach, and has been for many 


years. 


To complement this effort, NMFS hes developed and iaplemented the proce- 
dures to raise, each year, over ea thousand hatchlings in headstarcing 
efforts. For eight years, these headatarted yearling turtles heve been 


released into che Culf with the hope that the survivors will return to nest 
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on Padre Island and establish a second nesting population. Even with these 
efforts, I am noc sure che natural population will survive, auch less 
having hope of establishing a second nesting population. The nuaber of 
Keape nesting in one day in 1947 was approximately 40 thousand. In 1985, 


the maximum was 117. It is reasonable to conclude there were approximately 
100,000 turtles nesting each year in the aid 1940's during the annual three 
month nesting season. Todey, the maximum is approximately 500. In the 


last eight years, I have personally witnessed a 30 percent decline in the 


nuaber of nesting females. 


My agency, the Fish and Wildlife Service, has been and is doing all within 
its jurisdictional charge to save this species. It is not enough. That is 
why two of our Regional Directors are here today, Jia Pullium from Atlanta 
representing our SE Region, and Mike eau: from Albuquerque, representing 
Texas and our international work with Mexico; to stress Suir concern and 
seek your eupport. We are convinced there remains an additional signi- 
ficant limiting factor for this endangered species. One which can be 
corrected - that is the incidencal take by our inshore and offshore shriap 


trawlers. 


We are recommending to this Council that you take action to amend the 
current G.M.F.M.C. = “Fishery Management Plan for Shrisp Resources of the 
Gulf of Mexico Fishery” = to tncorporate mandatory use of the TED on all 
inshore and offshore shriep trawls within U.S. waters in the Gulf of Mexico 
by March 1, 1987. The FWS will also aek the South Atlantic Fisheries 
Management Council that this recommendation be adopted and put into effect 
within Atlantic waters at the same tiee, even though a sanagesent plen for 


the ehriap fishery has not yet been completed for that region. We ere 
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seeking the support of this Council, as well as the South Aclantic Council, 


to obtain 100 percent use of the TED in our shrimp fleet by March 1, 1987. 


The Magnuson Fishery Conservation and Management Act of 1976 explicitly 
states that conservation seasures must prosote efficiency in the utiliza 
tion of fishery resources. Mandatory use of the TED is consistent with 
this national standard in relation to sea turtles and groundfish, but is 


not presently included in the current Gulf of Mexico shrimp fishery manage- 


went plan. 


We do not sake this recommendation lightly, or on che spur of the moment. 
We are aware of the economic probless our shriap industry faces. However, 
we do not accept the argument that use of the TED will be an insurmountable 
expense that the industry cannot afford. On the contrary, correct use of 
the TED can and will improve operational efficiency, as well as quality of 


the product without reduction of shrisp catch’?), 


No one, especially this counc{1, should overlook the fact that studies have 
shown an average of nine pounds of finfish are taken and discarded for 
every pound of shriap. There is evidence chat shrimp trawling fe contrib- 
uting to the depressed ground fishery(!), again, a result of incidental 
catch that use of the TED can significantly reduce. Large nuabers of 
juvenile red snappers are taken, especially along the Texas and Louisiana 
coase'>), Areas of young snapper abundance coincide with shrimping areas. 
Recent NMFS estimates of the number of individual red snappers taken have 
been approximately 5 million per year, with 63 percent of this catch in 
Texas waters. These aillions of snappers removed are not utilized, and 


hence, not allowed to grow and be available to the commercial or recresa- 
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tional fishery. The real and long-term impact of this incidental cake on 
snapper populations remains unknown, but regardless, can we afford to 
condone this when an alternative, the TED, is available? Use of the TED 
can substantially reduce this waste of our snapper resources. In addition 
to snappers, NMFS studies have estimated that the shriap fleet discards 
over 385 million pounds of Atlantic croaker per year in the northern 
gulf"), these young-of~the year fish will not be available to the sport 
or commercial bottom fishery, nor will they ever spawn. The total esti- 
mated finfish by~catch of the northern gulf shrimp fleet involves over 150 
species (4) and is estimated by NMFS to be in excess of | billion pounds 
each yeat. This figure includes not only croaker and snapper, but also sea 
trout, grouper, aenhaden, redfish, flounder and nuserous other sport and 
commercial species... Can the United States and the respective states con 


tinue to ignore this dats, all of which is readily available? 


The point in presenting this information is to demonstrate that the prisgary 
concern of the Fish & Wildlife Service is to urge the Councils to take 
iamediate action to prevent the incidental take of an estimated 50 thousand 
threatened and endangered sea turtles by the United States shrimp fleet 
each year. We also want to clearly make the point there ts far more at 
stake than sea turtles. Other commercial and recreational fisheries should 


be as concerned as we are, albeit for other reasons. 


The NMFS has expended alaost $3.5 million since 1977 on research and devel- 
opment of the TED. Today, with present voluntary-use there is less than 
five percent part-time use by the shriaping fleets in Atlantic sand Gulf 


waters. We believe that of those shriapers who now use the TED on 8 


; 651 


voluntary basis, some only use this gear when they are experiencing prob- 
leas with jJellyballs or an inordinate amount of by-catch: not on a daily 
basis, and not for turtles or for other fishery concerns. It will take far 
too long, if ever, for the industry to voluntarily adopt and use this gear 


a8 a permanent psrt of its trawling operations. 


Under the mandate and requirements of the Endangered Species Act, this 
limited use is not acceptable to the Fish & Wildlife Service when there 
exists an alternative which does not shut down or significantly impede the 
shrimping industry. The use of the TED resolves the conflict with endan- 
gered species, to ssy nothing of the additional benefits to finfish incer- 
ests, both commercial and recreational. Shrimping vould continue through- 
Out present waters and the needs of che sea turtles would be satisfied. 

we recognize the Kemps ridley is also being taken by shrimp crawlers in 
Mexican waters. The Fish & Wildlife Service is working closely with 
Mexico, urging that they too, adopt the TED. We have coordinated one 
demonstration by NMFS gear experts on the Pucttic coast and are now working 
an the Mexican Gulf coast for additional demonstrations by NMFS. In addi- 
tion, the Fish & Wildlife Service its active in Central American nations, 
encouraging TEO use. However, it is difficult to induce use of this gear by others 
when less then five percent of our own fleet is using it. Specifically, 


mandatory use of the TED will do the following: 


le. Eliminate drowning of sea turtles. 

2. Maintain present levels of shrimp catch. ; 

3. Reduce finfish by-catch and waste by 50 to 70 percent - Over 1 billion 
pounds per year are now discarded in the Culf of Mexico alone. 


& Provide further support and eaphasis for TED adoption by foreign 
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fleete. Until the United States demonstrates ite resolve to firaly 
addrese this problem it will be difficult to expect less developed 


nations to adopt sodera eanagenent aethods. 


The Keups ridley does not have the luxury of time, and cannot surmount this 


humen-caused gortality, along with the host of natural and other factore 


constantly vorking against tha species’ survival. This ie one case where 


an identified problem cen be solved. Mandatory use by the Gulf end Aclen- 


tic inshore and offshore ehriap fleet beginning March 1, 1987 fe the recoe- 


pendation the Fish & Wildlife Service askes to this Council. 


2. 


3. 


4. 
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Center for 
Environmental 
Education 


9 January 1986 


Mr. Julius Collins, Co-Chairperson 

The Gulf of Mexico Fishery Management Council 
Lincoln Center, Suite 681 

3401 West Kennedy Boulevard 

Tampa, FL 33609 


Oear Mr. Collins: 


As you may know, the Center for Environmental Education and 
other conservation organizations have for several years 
participated in efforts with government and the fishing industry 
to reduce the incidental drowning of threatened and endangered 
species of sea turties. We with to take the occasion of the next 
meeting of the Gulf Council to share with the Council our views 
on these efforts. We hope that this letter will aid the Council 
in reviewing the Gulf shrimp fishery management plan as to its 
effect on the recovery of endangered and threatened species of 
sea turties and on finfish resources in the Gulf of Mexico. 1! 
would appreciate it if you would distribute the enclosed copies 
to the other Council Members. 


Ihe Problem 


Populations of five species of sea turtles found in U.S. 
waters have been reduced to such an extent that they have been 
Listed as threatened or endangered under the Endangered Species 
Act (ESA). Of those species listed as endangered, there are few 
more endangered than Kemp’s ridley sea turties. In 1947 in 
several days more than 40,000 female Kemp’s ridleys nested at the 
species’ principal nesting beach at Rancho Nuevo, Taumalipas, 
Mexico. Excessive harvesting of eggs and incidental capture in 
shrimp trawls reduced this reproductive population by more than 
90 percent in twenty years. Since 1975, no more than 760 females 
have nested during an entire season. 


Although poaching of adults and eggs has been largely 
eliminated as a mortality factor for Kemp’s ridleys through the 
efforts of the Mexican government and the U.S. Fish and Wildlife 
Service, the number of nesting female Kemp’s ridleys has declined 
Steadily. In 1978, an estimated 924 Kemp’s ridley females nested 
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in Mexico. In 1985, an estimated 677 females nested. Thus, we 
are concerned with @ species that is not only endangered but is 
declining toward extinction. There can be little doubt that 
incidental drowning of even a relatively few adults and juveniles 
in shrimp trawl continues to contribute to this decline. 


For more than a decade, the federal government, state 
governments, and the scientific community have acknowledged that 
incidental capture and drowning in shrimp trawls has been a 
Bignificant source of mortality for all sea turtle sepcies in 
U.S. waters. NMFS has estimated that each year more than 435,000 
sea turtles are captured in the shrimp fishery and that of these 
more than 12,000 drown. Loggerhead sea turtles, listed as 
threatened under the ESA, are much more frequently caught and 
drowned in shrimp trawls than are Kemp’s ridley or other 
endangered species of sea turtles. This is likely an artifact of 
the comparative atundance of loggerheads and 1s certainly not an 
indication of minimal impact of shrimp trawling on the recovery 
of Kemp’s ridleys. " 7 Hee ° 

Before proceeding, I think it important to emphatize that the 
natural history of Kemp’s ridley disposes it to be captured 
in shrimp trawls. As one of the principal food items of this 
species 16 portunid crabs, the species frequents the very same 
"muddy" waters that are so favored by commercially valuable 
shrimp species and by extension shrimp fishermen. I have 
enclosed a copy of the recent NMFS’ review of the status of this 
and other listed species of sea turtles for your information. 


search on the Tur? xeluder Devic 


Much to its credit, the National Marine Fisheries Service 
(NMFS), which is charged with fostering the recovery of 
endangered and threatened marine species, undertooh a research 
program in 1977 which has spent more than $3.4 million in 
perfecting gear that will eliminate the incidental drowning of 
sea turtles while maintaining shrimp catch. Interestingly, the 
early years of research led to several unanticipated findings. 
First, by examining how nets caught turtles, NMFS scientists were 
able to identify modifications to shrimp nets that have benefited 
the harvesting industry. Second, it was discovered that if nets 
are fished for no more than 90 minutes, the drowning of sea 
turtles can be reduced by 90 percent. 


At a September 1980 meeting with conservationists and 
industry representatives in Charleston, South Carolina, NMFS 
staff described a new piece of gear which was much more effective 
in excluding sea turtles and maintaining shrimp catch than the 
excluder panel, which had been the initiel focus of the gear 
research program. Further research refined the turthe excluder 
device (TED) so that it was completely effective in eliminating 
the drowning of sea turties. The TED actually increased shrimp 
catch by an average of seven percent. The Center for 
Environmental Education funded an economic cost/benefit analysis 
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en the use of the device. This analysis showed that the larger 
vessels would increase their profits by thousands of dollars if 
they were to use TEDs. I have enclosed a copy of this report and 
enly note that the TED has been further refined. 


Responding to complaints from fishermen, NMFS continued 
modifying the TED by making it Lighter and less bulky, therefore 
safer. By September 1984, NFS had developed a TED that met tho 
Criginal design specifications and more, since the latest TED 
veduces by-catch of finfish significantly. 


The TED provides an equable means for eliminating the threat 
posed by further shrimp fishing to the continued existence of 
Kemp’s ridley and other sea turtle species. As was clear from 
NMFS’ briefings at the most recent meeting of the TEU Committee 
en November 7, 1985, the TED does several things very wel): 


© it eliminates the drowning of sea turtles while 
maintaining shrimp catch; 
° it reduces finfish by-catch by 30-70 percent 


thereby reducing the waste of over one Billion 
pounds of discarded finfish in the Gulf of Mexico 


alone; 

° it substantially reduces the by-catch of other 
marine life; 

r.) by reducing by-catch, the TED maintains the quality 
of shrimp caught; and, 

° it ts lightweight, relatively easy to use, and 


comparatively inexpensive. 


The incidental capture and drowning of endangered and threatened 
species of sea turtles is a problem. The TEO 18 a solution. So 
what is the problem? 


Ihe Voluntary Proar an 


At the September 1980 meeting of representatives of industry, 
government, and conservation organizations in Charleston, South 
Carolina, representatives of the environmental community agreed 
to forego pursuing regulations requiring reduced trawl times, 
which research indicated would nearly eliminate the drowning of 
sea turtles in shrimp trawls. The environmental community was 
persuaded by assurances from industry that it would voluntarily 
veduce tow times and from NMFS that a new piece of gear, the TED, 
would soon provide a solution beneficial both to shrimp fishermen 
and sea turtles. 


Goon afterwards, NMFS held a scoping meeting regarding e 
supplemental environmental impact statement on reguiations 
implementing the 1978 listing of loggerhead and other sea turtles 
under the ESA. At that time, NMFS said it would prepare 
regulations roquiring use of the TED once the device was 
practical. It was not long afterwards, however, that NMFS said 
4¢ would pursue a voluntary epproach and would prepare ‘wo 
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regulations requiring use of the TED in the event that the 
voluntary approach did not lead to use of the TED in the shrimp 
fishery. No such regulations have ever been prepared. 


Based upon these assurances, CEE and other environmental 
organizations have consistently pursued a voluntary approach to 
reducing sea turtle drownings while we awaited further 
improvements in geer or for the word to get out to shrimp 
fisnermen or for the device to be refined in this or that manner. 
We have relied upon aesurances that TEO’s other benefits, such as 
veduction of finfish and jellyball by-catch, would sell the 
device. I myself have devoted considerable efforts to promotion 
of the TED, including serving as Co-chairperson of a& committee of 
representatives of shrimp industry and conservation organizations 
since 1982 with Ralph Rayburn of Texas Shrimp Association. I! 
believe that we have made a good faith effort to promote use of 
the device. I would be happy to provide the Council with 
materials describing the extensive efforts made by government, 
industry and environmental organizations to promote the use of 
the TED. 


Although hundreds of thousands of dollars in federal, state, 
and private funds have been spent promoting the TED over the last 
five years, lees than five percent of the veesels in the Gulf and 
South Atlantic shrimp fleets are at any time using devices that 
exclude sea turtles. We have reluctantly concluded that a 
voluntary approach 1$ not likely to lead to use of excluder 
devices and to elimination of this threat to the continued 
existence of Kemp’s ridley sea turtles. 


Tre Fishery Management Plan for Shrimp, Gulf of Mexicg 


In its fishery management plan for Gulf of Mexico shrimp, the 
Gulf Council recognized the problems of incidental capture of 
finfish and threatened and endangered species of sea turtles. 


Inesdental Catch of Sea Turtles 


As the Gulf shrimp fishery management plan acknowledaed, 
incidentel capture by shrimp fishing operations 186 increasingly 
important as populations decline. The plan, however, does not 
reflect the most recent estimates as to the magnitude of this 
incidental capture problem. In its “°Environmental Assessment of 
@ Program to Reduce the Incidental Take of Sea Turtles by the 
Commercial Shrimp Fishery in the Southeast United States, NMFS 
estimated that more than 45,000 sea turtles are incidentally 
captured in shrimp trawls in the Gulf and South Atlantic, of 
which 12,000 drown. Of these, NMFS has estimated that 14,000 are 
Captured in the Gulf of Mexico, of which 3,300 drown. Nor does 
the plan reflect the fact that the nesting population of Kemp’s 
vidleys has continued to decline and shows no signs of recovery. 
Incidental capture of Kemp’s ridleys in shrimp trawhs in U.S. and 
Mexican waters is thought to be the principal reason for this 
trend. : e 
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In describing efforts to reduce this problem, the plan is 
@lso out of date. First, NMFS has not defined critical marine 
habitat areas for sea turties nor has it restricted trawling in 
@ny area for purposes of sea turtle conservation, nor has it 
formally proposed any such actions. The Texas closure no doubt 
eliminates some incidental capture of sea turties. Second, NFS 
fed developed a device by 1982 that eliminated sea turtle 
Growning in shrimp trawis while actually increasing the shrimp 
catch. This device, the TED, was later refined to reduce finfish 
by-catch and by September 1984, a final version was completed 
that was light and collapsible, thereby meeting complaints from 
shrimp fishermen that earlier models were heavy, bulky, and 
therefore dangerous. 


The Gulf Couneil adopted the following as Ob ective 4 of the 
Gulf shrimp fishery management plan: 


Promote consistency with the Endangered Species Act and 
Marine Mammals (sic) Protection Act. 


Based upon information available at the time, the Council adopted 
Measure 7 to achieve this objective: 


Develop and implement an educational program to inform 
shrimpers of the current status of sea turtle 
populations and of proper methods of resuscitation and 
return to sea of incidentally-captured sea turtles. 


Since this measure was adopted in 1981, there have been 
Significant changes. First, as the result of efforts by federal 
and state government agencies and by industry and environmental 
organizations, the status of sea turtles and the need for their 
conservation is now widely known in the shrimp fishing fleet. 
Likewise, these and other efforts, such as those by Sea Grant, 
have informed shrimp fishermen of the resuscitation methods. 
Second, a device is now available that eliminates the drowning of. 
sea turtles while maintaining shrimp catch. Presumably, had such 
@ device been available in 1981, the Coune:l would have fashioned 
Measure 7 differently. 


Considering these and other benefits of TED use, we urge the 
Council to require use of the TED by shrimp vessels at all times 
in the Gulf of Mexico by the beginning of the 1987 season. 
Second, we urge the Council to require use of the TED by shrimp 
boats at all times in the Gulf of Mexico by the beginning of the 
1988 season. These delays in required use of the TEO will allow 
time for acquisition of TEDs and training in their use. We are 
eager to see that shrimp fishermen receive such sessistance a 
they need in order to meet this new requirement. — 


In our view, failure to require the use of a device, such as 
the TED, which eliminates several problems identifigd in the 
fishery management plan and which would virtually eliminate 
fllegal takings of endangered sea turtles, cannot be justified. 
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Considering the availability of the TED, the current regulations 
implementing the fishery management plan do not promote 
consistency with the ESA. 


Incidental Catch of Finfish 


Among other things, the November 1981 fishery management plan 
noted that large numbers of juvenile groundfish of recreational 
and commercial importance are captured and killed in shrimp 
travls each year. The plan estimated that 70 percent of these 
Giscards are species usable by the groundfish industry. Qn the 
average, nine pounds of fish are caught and discarded for every 
one pound of shrimp caught and kept. As @ result, approximately 
one billion pounds of finfish is discarded each year in the Gulf 
of Mexico alone. 


In response to this problem, the Council adopted the 
following as Objective 3 of its shrimp fishery plan: 


When appropriate, minimize the incidental capture of 
finfish by shrimpers. 


To achieve this objective, the Council adopted the following as a 
management measure: 


Encourage research on and development of shrimping gear 
which reduces incidental catch without decreasing the 
overall efficiency of shrimping or excessively 
increasing the cost of gear. 


NMFS gear research has perfected a TED design that meets the 
criteria of this measure. As noted above, the TED reduces 
finfich by-catch by 50-70 percent, maintains shrimp catch, 
increases shrimp quality by reducing finfish Bby-catch, and is 
lightweight, collapsible. and relatively inexpensive. 
Implementing regulations therefore should be amended to reflect 
the current situation, as detailed above in the discutsion 
regarding incidental catch of sea turtles. Considering the 
availability of the TED, current regulations do not appropriately 
minimize the incidental capture of finfish by shrimpers. 
Furthermore, these regulations promote inefficrency that is 
inconsistent with the national standards of the Magnuson Fishery 
Conservation and Management Act. 


Impediments to TED Use 


We are urging promulgation of requlations requiring use of 
the TED because, as mentioned above, we do not believe that the 
voluntary approach will lead to full use of the TED and to 
elimination of the threat to endangered and threatened see 
turtles posed by continued incidental drowning in shrimp trawls. 
Besides the lack of progress to date in securing vojuntary use of 
the device, we are persuaded that conditions within the shrimp 
fishery itself militate against voluntary use of the TED at all 
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times. 


As I am sure you are painfully aware, the economic conditions 
of the harvesting sector of the shrimp industry are marginal. 
Government and industry both recognize that there is excess 
harvesting capacity for & fixed shrimp resource. This has 


reduced catch and earnings for most fishermen. The rise in fuel 
prices after the Arab 011 boycott, increasing insurance premiums, 


and competition from imported maricultured shrimp have also 
contributed to the poor condition of the harvesting sector. 


However effective and manageable the TED might be now, it 
apparently does not provide a large enough advantage to an 
individual fisherman, whose profit margin is libhely to be slim, 
so that he will purchase and use the device rather than spend 
that money on upkeep of his vessel, for instance. However, this 
does not mean that requiring use of the TEU will negatively 
influence the economic condition of the industry. If anything, 
the use of the device will provide ecoromic and resource benefits 
which would not otherwise be attainatle. Among these benefits 
which the TEO offers to tndividual fishermen are the reduction in 
Gamage to caught shrimp arising from the reduction in finfish and 
other by-catch in the net. Unfortunately, these benefits are 
Libely not sufficient to inguce voluntary use throughcut the 
fleet. 


Conelus) on 


The Center for Environmental Education is committed to seeing 
the TED used throughout the Gulf and South Atlantic. Only 
through requiring use of the TED can the Gulf of Mexico shrimp 
fishery management plan be brought into compliance with the ESA 
and the national standards: of the Magnuson Fishery Conservation 
and Management Act. We are eager to explore with the Council and 
Other parties activities and measures to assist the shrimp 
fishing fleet in acquiring and using this gear. In order to 
Bllow sufficient time for amending the requlstions implementing 
the shrimp management plan before the 1987 shrimping season, we 

urge the Council to initiate the process immediately by 
requesting that NMFS issue a notice of intent to prepare 
regulations as we have proposed. 


I would very much appreciate the opportunity to sppear before 
the Council in order to present and discuss our views. 


Thanking you for your consideration and wishing you a 
successful meeting, I am ; 


f 


Sincerely, 


4, 


Michael Weber 
Programs Director 
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National Audubon Society 


_SCUTHIWEST REGIONAL OFFICE 
C "325 WALLINGWOOD, SUITE 1505, AUSTIN, TEXAS 78746 (512) 327-1943 


ls 6 
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January 9, 1986 


Jack Brawner 

National Marine Fisheries Service 
9450 Koger Blvd. 

St. Petersburg, FL 33702 


Dear Mr. Brawner: 


The National Audubon Society is a charitable, non-profit 
conservation and education organization working on behalf of 
conservation of wildlife and wildlife habitat. Our members are 
ecncerned about endangered species and have worked diligently to 
further programs designed for the reeovery of species whose 
plight is largely due to activities of humans. 


Kemo's ridley sea turtles are in sericus trouble along the Gulf 
coast. State, federal and private efforts to assist the recovery 
of the Kemp's ridely have involved costly and heroic measures to 
protect nesting habitat and young hatchlings. Little has been 
known about sources of mortality to mature turtles on the open 
ocean, 


Tasaqing data suggests that shrimp-trawling in U.S. waters 
contributed to the loss of many mature female Kemp's ridleys, as 
well as many more juvenile Kemp's ridleys. Incidental catches by 
shrimp trawlers appear to have also caused the death of thousands 
of threatened loggerhead turtles. Losses of turtles to shrimp- 
trawling operations appears to be preventable by the installation 
of Trawling Efficiency Devices (TED's) in the shrimpers’ nets. 
TEO's also reduce the incidental take of finfish, contributing to 
sorting efficiency on deck without a loss in the shrimp catch. 


TED's have been employed voluntarily in several coastal states, 
but many Texas shrimpers have resisted using the devices, even 
though the devices may save shrimpers time and money while saving 
turtles as well as significant tonnages of commercially and 
recreationally important finfish. 


Since a cause of turtle mortality is known and an effective 
remedy is available and economic, the National Audubon Society 
urges that Trawling Efficiency Devices be required on commercial 
shrimping vessels in the Gulf of Mexico. Representatives of the 
Audubon Society have been in touch with representatives of 


Louisisna, Mexico, New Mexico, Texas 
AMERICANS COMMITTED TO CONSERVATION 
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page 2 - Brawner 


‘shrimping organizations in Texas and have been assured that 
Fenought ful and intelligent people in the shrimping industry are 
amenable to using Trawling Efficiency Devices. Relevant 

agencies should work with shrimpers to assure that the shrimpers 
know how to install the devices and how to set the nets properly 
to obtain the best trawling efficiency with the devices in place. 
Extension services should include shrimpers in the development cf 
the regulations in order to assure that regulations are workable, 
but the National Audubon Society does not believe that an 
extension of a voluntary program has likelihood of success in 
Texas. We believe that the devices must be made mandatory in 
order to provide timely and necessary protections to che Kemp's 
ridley sea turtle. 


Sincerely, 


Dede Armentrout 
Regionel Vice President 


cc: Texas Audubon chapters 
Louisiana Audubon chapters 


Jack Woody, U.S.F.W.S. LK: 
Fren Spivy-Weber, Nat'l. Audubon Society, Washington, D.C.- 


Dick Martyr, Nat'l. Audubon Society, New York 
Alan Allen, Sportmen's Clubs of Texas 

Ken Kramer, Sierra Club 

John Hamilton, Texas Conservstion Foundation 
Ralph Rayburn, Texas Shrimp Association 

Murray Walton, Wildlife Mgmt. Institute 

Byron Brewer, Sierra Club 

Don Cramer, Texas Recreation & Parks Society 
Evelyn Bonavita, League of Women Voters of Texas 
Andy Sansom, Nature Conservancy 

Bill Morrill, Wildlife Society 

Danny Roth, Defenders of Wildlife 

Susan Peterson, TX Committee on Natural Resources 
David Price, River Recreation Assoc. 

David Steed, PICES 

Earl McKeithan, Bass Clubs 

Brandt Mannchen, Sierra Club 

Linda Maranas, Center for Environmental Education 
Carole Allen, HEART (Help Endangered Animals-Ridley Turtles) 
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HEART 
Box 681231 


Houston, TX 


My neme is Carole Allen, chairman of HEART (Help Endangered 
Anigals-Ridley Turtles) a special comaittee of the Piney woods 
Wilalife Society of Houston. We are supported by other 
conservation groups ani many nerpetological societies across the 
Country. Eech merber of the council both voting and non-voting 
have received a letter fram HEART asking tnat TE0s be required on 
shrinp boats and vessels. I have with me todey copies of 
correspondence to be entered into the record from tne Center for 
Environmental Education, the Greenpeace Southeast organization, 
and the Lone Star Chapter of the Sierra Club. <A representative 
of the Houston Aucubon Society speaking for the National Audubon 
Society will elso oake a statement. Ine underlying theme in e}l 
of the letters is the request to the Gulf of Mexico Fisheries 
Management Council] to take whatever steps are necessary as 
expeditiously as possible that will result in the use of Trawling 
Efficiency Oevices. Ihe Kerp's ridley sea turtie has no tine 
left for furtner studies or surveys or analyses. 


If the United States snriap fleets use Teds, then we can ask our — 


neighbors in Mexico to follow our example as they work near the 
only remaining nesting beach of the ridleys. We nave no rignt do 
make this request at present. 


The letter Michsel Weber has written on behalf of the Center for 
Environmental Education sumaarizes the work of the WMational 
Marine Fisnertes Service ich began in 1977, almost 10 years 
ago, to develop gear for the shriap inoustry to eliainete sea 
turtle mortality. Almost 3 1/2 aillion dollars have been spent 
to proviGe 8 good product, and they have done it. Teds will save 
the Kew's ridley sea turtle as well es the otner species while 
reducing waste of finfish. 


There ere other reasons not to wait any longer. The tax dollars 
that have funded the Nationel Marine Fisheries Service 
Gevelopment of the TED end dollars that fund the head start 
progrem of Keap’s ridley hatchlings et Galveston ere becoming es 
endangered as the turtle itself. 


Every Kemp's ridley sea turtie whether it is juvenile or adult Is 
vital to the survivel of the species. 

We ask for use of TEDs now - to reduce bycatch, to conserve 
finfish, end to seve the Keap's ridley sea turtie froa 
extinction. 


JANUARY 14, 1986 2 Carole H. Allen, HEART 


77268-1231 


LONE STAR CHAPTER 


January 2, 1986 


SIERRA 
“CLUB 


Julius Collins . 

Chair, Gulf of Mexico Fishery Management Council 
163 Creekbend Dr. 

Brownsville, TX 78521 


Dear Mr. Collins: 


On behalf of the Lone Star Chapter of the Sierra Club‘s almost 12,000 
members, I want to express our organization's total support for mandatory 
regulations to implement Trawler (or Turtle) Efficiency (Cor Excluder) Devices: 
(TED’s) om a11 shrimp and other trawlers to reduce the number of endangered 
and threatened sea turtles taken incidentally. } 


In particular our group is concerned that the Kemp's Ridley Sea Turtle, 
the most endangered of all sea turtle species, is declining and nearing ex- 
tinction due to these accidental drownings in trawls. The numbers of this 
sea turtle nesting in a single day has decreased from 60,000 in the 1940's 
Gy in 1985. At most, the FWS estimates that during the 3-month annual 
..eting period, there were no more than 500 females nesting. Poaching and 
predation of these turtles have all but been eliminated due to the coopera- 
tive efforts of the Mexican Fisheries Department and the FWS. In addition 
the head etart program has been successful for the past 9 years due to the 
efforts of the NMFS, FWS, MPS, TPWD, and the Mexican government. All of 
these efforts will fail if the remaining high mortality factor, drowning in 
travier nets, is not reduced to as near zero as possible immediately. Young 
turtles and females are drowning before they have an opportunity to grow up, mate 
or nest. The number of strandings of Kemp's Ridley, usually caused by 
Growning in nets, has doubled overall since 1980 and quadrupled in Texas. 


The time to act is now. Wot only will TED’s exclude turtles, but they 
will also reduce, considerably, undesirable marine catches like sharks, 
jellyfish, erads, thus increasing the value of the catch and conserving 
other marine fishery species (reduce kill wastage). After all, one of the 
tenets of the GOMFC and NMFS is to conserve all fishery species. This is 
particularly important for potential, presently unexploited stocks like 
shack species and sport fishes such as Redfish that are caught incidentally 
in the trawls. 


The Lone Star Chapter is extremely concerned that the COMFMC has yet 
to move forward under its authority with NMFS to require the use of TED’s. 
This is especially troubling when the Endangered Species Act requires such 
actions when species are threatened with extinction. 


S We urge the Council to implement emergency mandatory regulations to 
equire the use of TED’s on all pertinent shrimp and other travlers immedi- 
ately. With the loss of each Ridley Turtle, we are that much closer to losing 


~ | : © BD @rey “a> -s--. se ee Rg A Cae - . os: 
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a8 
Mr. Julius Collins 
January 2, 1986 
Page Two 


a valuable economic, aesthetic, scientific, biologic, and ecologic species 
forever. : 


Sincerely, 


“\ 
: -.yla 
[Pra pracltMetrcnele 
Brandt Mannchen 
Chairperson, Wildlife Committee 
Lone Star Chapter, Sierra Club 
1515 Missouri, #17 
Houston, TX 77006 
H = (713) $22-1489 
Wo- (713) 665-5316 
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MONITOR 


THE CONSERVATION, ENVIRONMENTAL 
AND ANIMAL WELFARE CONSORTIUM 


1506 19th St, N.W. 
Washington, D.C. 20036 208) 234-6576 


14 February 1986 
Mr. Julius Collins, Co-Chairperson : 
Gulf of Mexico Fishery Manegement Council 
The Lincoln Center, Suite 881 
5401 West Kennedy Blvd. 
Tampa, FL 33609 


Dear Mr. Collins, 


The folloviag organizations aupport the contente of this 
letter: ; 


American Cetacean Society 

Animal Protection Institute of Americe 

Animal Welfsre Institute 

Center for Environments] Educstion 

Defenders of Wildlife 

Friends of Wildlife 

The Fund for Aninsls 

Greenpesce U.S.A. 

The Humane Society of tho United States 

Iaternstionel Fund for Animel Welfere 

International Wildlife Coslition 

Living Ocean Society 

Monitor Inaternations] 

Netional Audubon Society 

Society for Animal Protectivo Legislation 

The Whale Center : 

Wider Caribbesn Sea Turtle Recovery Tesm (U.S. 
nenbers) 

World Society for the Protection of Animals 


We are writing to request thet the Gulf of Mexico Regional 
Fishery Mensgement Council amend the regulations implomenting the 
fishery mensgement plen oa Gulf of Mexico shrimp to require use ef the 
trewling efficiency device (TED) by the 1987 season in vessels and 
boats greater than 40 feet in length. 

Although other recent correspondence to you aets forth reasons 
for requiring the TED by the 1986 season, we wish to emphasizo several 
points: . 


First, the incidental cspture and drowning of endangered aeca 
turtles is e violation of the Endangered Species Act (ESA). The 
current regulations on shrimp fishing in federel watere are allowing 
avoidable violations of the ESA by not requiring use of the TED. 


a 
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Second, although the cspture snd drowning of some species, 
especially the Kemp's Ridley, is relatively infrequent in the Gulf, 
the impact is significant: the number of female Kemp's Ridleys nesting 
at Rancho Nuevo has declined 30% over the last eight yesrs in spite of 
the fsct that the other principal sources of mortality for the species 
have been eliminated. 


Third, the inefficiency of current shrimp fishing practices 
leads to the incidental capture and discard of more than one billion 
pounds of finfish of commercial and recrestional value each year in 
the Gulf of Hexico alone. 

The TED, which is the result of a research program funded with 
$3.4 million in federal endangered species money so far, can eliminate 
these problems while maintaining the shrimp catch. A light, 
collapsible and effective TED has been available since September 1984, 
yet the device is used by only a very small fraction of the shrimp 
fleet. If this device is to be used throughout the Gulf, ss it oust 
be, its use will have to be required. Rather than being simply 
burdensome to the shriscp fishermen, this requirement will provide 
benefits that are well documented. 


We support efforts to provide TEDs to fishermen at a reduced 
cost. However, we do not support liniting use of the TED to the 
svailability of subsidies. Federal endangered species funding should 
not be used for transfer of the technology to the industry, 
particularly if the industry does not commit funds available to it 
throush prograns such as the Saltonstall-Kennedy grants. The federal 
government has devoted enoush of its very limited endangered species 
funding to developing a solution for the shrinp industry. It is tine 
that industry takes up the effort. 


We look forward to cooperating with the Hanagement Council in 
developing appropriate regulations and assistance programs to insure 
that the TED's benefits to critically-endangered species and other 
valuable marine resources are finally realized. 


ely, 


Craig Van Note 
Executive Vice President 


cc: Dr. Anthony Calio 
William Gordon ? 
, Jack Brawner 
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| | | 
Sport Fishing Institute 


March 13, 1986 


Mr. Julfus Collins 
Gulf of Mexico Fishery 
Management Counci! 
$401 West Kennedy Alvd. 

Temps, FL 33609 


Dear Mr. Collins: 


The Sport Fishing Institute has long heen concerned with the 
destruction of juvenile fish species associated with shrimp eon the 
Gulf of Mexico and South Atlantic. For exemple, according to the 1981 Gulf 
of Mexico Fishery Management Shrimp Plan, approximately nine pounds of 
juventie finfish are caught and destroyed for each pound of shriep landed by 
conventional  shrisp’ trawling techniques. This has resulted ifn the 
irrevocable loss of at least one hillion (some estimates as high as two 
hillion) pounds of finfish each year in the Gulf of Mexico alone. 


In addition to the decimation of valuahle sport and commercial finfish 
species, shrimp trawling also has been ieplicated, along with previously 
uncontrolled poaching of adults and eggs of turtles from nesting beaches, 
with the precipitous decline of the Kemp’s ridley sea turtie, one of five 
species of sea turtles currently listed as threatened or endangered under 
the Endangered Spectes Act. . 


We have been highly enthusfastic and optimistic concerning the 
Vaudahle research efforts undertaken by the National Marine Fisheries 
Service (NMFS) for developing a turtle excluder device (TED) for shriep 
trawls that would substantially reduce the unnecessary finfish by-catch as 
well es prevent the capture of sea turties. As we understand the current 
, Situation, the development of the TED hes been successfully concluded and 

the device {3s now fully operational and may he purchased st 28 reasonable 
price. We understand that the TED effectivaly reduces finfish hy-catch from 
50 to 70 percent, depending on trawling location and species of fish, while 
or both the quality and quantity of the shrimp harvested by the 
crawls. 
| 


However, we have heen reliably informed that ongoing efforts te 
encourage voluntary use of the TEN by fishermen trawling for shrisp has been 
only marginally successful. In fact only a handful of the thousands ef 
shrimp trawis used in the Gulf of Mexico are equipped with TENs. Thus, as 
we see it the job fs just half done, The $3.4 million investment hy MES fn 
developing the TED promises to be wasted unless the devices are incorporated 
on all shriep trawls. ; 


1010 Massachuserss Avenue, N.W. (Sue 100), Washington, D.C. 20001 (202) 896-0770 


Mr. Julius Collins 
March 13, 1986 
Page two 


In view of the considerable finfish and turtle conservation attributes 
Gemonstrated hy the TENs and the explicit responsibility for comlying with 
the Endangered Species Act and for the management of fishery resources 
vested in NMFS and the Fishery Management Councils, the Sport Fishing 
Institute respectfully requests that these agencies take appropriate action 
to require the mandatory use of TEDs on all shrimp trawls no later than the 
beginning of the 1987 shrisping season. Comparable action by appropriate 
fisheries agencies with jurisdiction in state waters also ts recommended. 


Sincerely, 


GCR/emk : 


cc: Congressman Walter Jo Edward C. Smith, Je. 


Congressman John Breaux 
Senator John C. Danforth 
8111 Gordon 

Jack Arawner 

Hugh Swingle 

Edwin A, Joyce 

Duane Harris 

Harry Schafer 

Frederick Deegan 

Rohert Mahood 

Paul Sandifer 

Robert J. Kemp 

David H, G. Gould 
Elwood K. Harry 

B. J. Putnam 

Rudolph Rosen 


George S. Agnew 

Cornel Arceneaux 

Alex M, Jernigan 

Randy fright 

Frank E. Carlton 

Bruce Link Cartwright 

Maumus F. Claverie, Jr. 

Rip Cunningham 

Peter F. Foley 

Walter W. Fondren, III 

Ted Forsgren 

Rollie Franzen 

John ™. Green 

Gregory Mcintosh, Jr. 

Harry Vernon 

Coastal Conservation Assn. 
- Alabama Chapters 
- Biloxt-Hulfport Chapter 
- Pascagoula Chapter 
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The South Carolina Wildlife Federation 


Arcadian Plaza, Suite B-1, 4949 Two Notch Roaed 
P. O. Box 4186 © Columbia, South Caroline 29240 


Phone (803) 786-6419 


ee 5 


.+-» RESOLUTION: - -- 
te encourage mandatory vee of 
Travling Efficiency Devices (TED) 


WHEREAS about 45,000 sea turtles ere caught each year by the 
South Atlantic and Gulf of Mexico ehrimp trewl fishery, and 


. WHEREAS about 12,600 of these turtles drown, inclading the 
‘threatened loggerhead and green sea turtle and the eritically 
endangered Kenp's ridley ses turtle, and . ; 


WHEREAS South Caroliaa shrizup fishery eccounts for approzi- 
mately 202 of this mortality, aad : 


WHEREAS the U. 8. Fish and Wildlife Service believee that 
shrimp travlere sre currently one of the primary limiting factors is 
the recovery of Keup's ridley sea turtle, aod 


WHEREAS the Kemp's ridley ceca turtle has spproximetely 500 
turtles ‘nesting enovally, making loses of a single mature eninel 
‘eignificant to the survival of the epecies, and 


WHEREAS the Nations! Marine Fisheries Service hde developed 
s Travling Efficieacy Device (TED) which can reduce ses turtle 
captures by 97Z while maintaining shrimp catches equal to or slightly 
above stendard rigged travis and 


WHEREAS the TED can also eliminate other by-catch including 
jellyfish, horseshoe crabs, rays, sharks, end finfish thereby 
reducing sorting time, increasing travl tines, and increasing travl 
efficiency, and 


WHEREAS recent modifications to the TED have resulted in its 
safe aud essy handling aud operation includiag a device to exclude 
emaller finfish, 


. WOW, THEREFORE BE IT RESOLVED, that the South Cerolina re 
Wildlife Federation Boerd of Directors gt ite meeting Hovenber 13, 
1985 urges the South Carolina Wildlife end Marine Resources Commis~ 
sion om the etete level and the Nstions] Marine Fisheries Service on 
the federal level to require the ube of the TED on all medium sad 
large shrimp travlere to (1) protect ondangered species, (2) reduce 
the mortality of sea turtles, (3) conserve the finfish resource 
currently being discarded io South Carolina waters, aad (4) prosote 
efficiency ia the shrimp trawling industry io en environmentally 
beneficial manner. t 
t 


Adopted Movember 13, 1985. 
am 2FOuwiatg oF 
weTiNrwst Use Nesce cemens rime 


74-992 - 87 - 22 


NATIONAL WILDLIFE FEDERATION, 1412 Sixteenth Sereet, N.W., Washington, D.C. 20036 (202) 797-6800 


Office of the Executrve Vice Pressdent 


MEMORANDUM 


To: Distribution 


From: Jay D. Hair, Executive Vice president MH 


April 7, 


Re: Trawling Efficiency Devices 


The National Wildlife Federation recently passed a resolution in 
support of the use of trawling efficiency devices (TEDs) on shrimp 


trawls and support of strong efforts by state, 


interests to educate shrimpers on the use, 


of TEDs to conservation. Our position on TEDs is detailed in the 


atteched resolution. 


Attachment 
JDH: rr 


Distribution: 

| John Green 
Jose Campos 
John Bryson 
Lester Smith 
Edwin Joseph 
Robert Mahood 
J. Burton Angelle 
Robert Kemp 
Larry Simpson 
Frank Carlton 
Gilbert Radonski 
Charles Lyles 
Robert Thoesen 
James McHugh 
Mary Kumpe 
Rollie Franzen 
Kristin Vehrs 
Richard Hoogland 
William Gordon 
Brandt Mannchen 
Jukius Collins 


Hugh Swingle 
Omar Munoz-Roure 
Robert Martin 
Irwin Alperin 
Duane Harris 
Conner Davis 
John Hodnett 
Richard Leard 
Kenneth Hinman 
Jerry Sansom 
Larry Jahn 
Greg McIntosh 
Alan Allen 
Alex Jernigan 
Bethlyn McCloskey 
Carl Sullivan 
Pamela Glass 
Betty Spence 
Carole Allen 
Dede Armentrout 
Michael Weber 


construction, 


federal, and private 
and value 
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Resolution Wo. 2 
at THE USE OF 
TRAWLING ICIENCY DEVICES (TED) 


WHEREAS, about 45,000 sea turtlee are caught each year by the 
South Atlantic and Gulf of Mexico shriap trewl fishery; and 


WHEREAS, about 12,600 of theee turtles drown, iacluding the 
threatoned loggerhead and green sea turtle and the critically 
endangered Kenp'o ridley sea turtles; aad , 


WHEREAS, the Kemp's ridley sea turtle has only scase 500 turtles 
meeting annually, aeking loes of a elngle eeture eninal significant to 
the eurvival of the epeciea; aad 


WHEREAS, the Mational Marine Fisheries Service (NMFS) hes 
developed a Trawling Efficiency Device (TED) which cen reduco ses 
turtle captures by 97% while eaaintaining shrimp catchea equal to 
etendard rigged trawls; and 7 

WHEREAS, the TED can alee oliminate other by-catch facluding 
jellyfieh, horseshoe crabe, raye, sherks, and finfish thereby reducing 
eorting tise, increasing trawl times, ned increasing trawl offictency; 
and 


WHEREAS, recent scdificeations to the TED heve resulted ia ite eafe 
and easy hendiing and operation iacleding a device to exclude eneller 
finfish; 


WOW, THEREFORE, BE IT RESOLVED thet the Mationel Wildlife 
Federation in annual aeeting asseabled March 20-23, 1966, in Seattle, 
Washingtoa, urges appropriate Gulf aad Atlantic state fiaheries 
agencies on the state level and the Netioeel Marine Pisheries Service 
on the federal isvel to (1) conduct en aggressive program to educate 
ehriep fisherwen on the use, construction, aad value to fiebery and 
turtle conservation of TEDe, including providing TEDe at low cost to 
fieherwen for desonstratica purposes, and (2) require the use of the 
TED on all nedius and large shriap trawlere to (se) protect endangered 
species, (b) reduce the mortality ef ses turtles, (c) conserve the 
finfish resource currently being diecarded in coestal and offshore 
watere, and (d) prosote efficiency ia the shriap trawling industry in 
en envircasentally beneficial manner. 
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SIERRA CLUB 


GULF COAST REGIONAL CONSERVATION COMMITTEE 


Louisiana, Mississippi, Alabama, Georgia, and Florida 
Gulf Coast Regional Conservation Committee Resotution 
Turtle Excluder Devices 


Vherees the Kemp's Ridley Sea Turtie is a netive species and is listed es endangered 
the US Fish and Vildlife Service; " 


Whereas the nesting population of this turue hes been reduced from 40,000 in the 
1940's to 500 in 1985; 


Vherees poching en¢ predation of eggs on the remining nesting beach in Mexic 
been eliminated es a source of significant ture mortality; 


Whereas epprozimetely 45.000 sea turties ere caught in the South Avantic and Gulf of 
Mexico shrimp travi fisheries each yeer end 12,000 drown: 


Whereas Kemp's Ridley sea turties elong with other threatened end endangered sea 
turtles ere caught end drowned in some of these nets; 


Whereas Kemp's Ridiey sea turue strandings have have quaérupied in Tezes since 1980: 
Whereas the Netional Turtle 


Excluder Device (TED, elso known es a Travi Efficiency )which reduces 
Srcier sts Ce ning STA eeen ee 
greater shrimp cetches: 


Whereas the TED's can also conserve other important sea creatures like sherks. rays, 
Sn, a eCTOine gs ee ee erONnIng WETICE 


Wherees voluntery progrems for TED use have not been effectively implemented in 


the Gulf of 

Whereas the Gulf Fishery Menegement Council and the BMFS have obligetions to. 
conserve ell fisheries; 

Whereas the Gulf Fishery ( Council and NMFS have additional obligations 
under the Act to reduce impacts of fisheries on 


endangered species like Kemp's Ridley see turties: 


Therefore to it resetved bY the Suif Coast Regione Conservation 
thet the NMFS and the Gulf of Mezice Fishery 


Counci! desis, Grav 
Senageaeat Cres pat arent capa Aacovten tae be frame taped 
il apgtieiks waxtae, 


Adopted by unanimous vow on Merch 2, 1986, by the Gulf Coest Regionel Conservetion 
Committees 


_ “NOT BLIND OPPOSITION TO PROGRESS, BUT OPPOSITION TO BLIND PROGRESS” 


673 


“Ni ae. 


PRONIUM 


APARTADD POSTAL 14 LA FLORIDA 08160 GOO. O8 MLK. TH. 3580-00-48 


Merch 12th 1986 
Mr. Michael J. Spear 


Regional Director 
U.S. Department of the Interior 
Fish and Wildlife Service. 


PRONATURA, A.C. is a non profit non governmental organization that was 
created for the conservation of naturel diversity and the protection 

of endangered species in Mexico. Since our foundation one of our major 
concerns has been the protection of sea turtles and at present we are aware of 
the adverse effecte that ehrimp trewlers have on sea turtles es well as many 
other marine resources. 

Convinced that the use of the Trawlling Efficiency Device is a very effective 
way to protect sea turtle populations end considering the continuoue and re- 
lentless decline of the seme, we endoree your efforts to encourage mandatory 
use of the aforementioned device. 

At the eame time PRONATURA will promote the use of the Trawlling Efficiency 
Device in Mexico and continue the efforts to achieve an effective system of 
perpetually protected sanctuaries for nesting turtles in strategic ereas in 


Mexico. 
Sincerely yours, 
: a, é 
Pad oy eae ky 
Dr. Fernando Rodr{guez 


Vice-Presideat 
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PROGRAMA TORTUGAS MARINAS 
INSTITUTO NACIONAL DE PESCA 
March 25, 1966 


MR. MICHAEL J. SPEAR 
REGIONAL DIRECTOR 

U.S. DEPARTMENT OF INTERIOR 
PISH AND WILDLIFE SERVICE 


As a scientist working on sea turtles for more than 20 years I 
have becn following the history of the sea turtle populations 
an both coasts of México directly and others indirectly, through 


published papers, in other countries. 


-& 


All of the sea turtle species have been declining in this period 
due to commercial fisheries, poaching, habitat deterioration, etc, 
We have been working on fisheries management and conservation 
during this time but the populations follow their fate to 
extintion. The work has increased in many ways without seccess 
and we are doing the last battle to save the more periled creature, 
the Kemp's Ridley, the U.S. and Mexican effords have joinned since 
1978 up to now in the nesting beach of Rancho Nuevo, Tamaulipas 
but nevertheless of the intense work the recovery and enhancement 
of this sea turtle is not visible up to now. Poaching was 
extirpated on the beach but in the sea the turtles of any age are 
drown by the shrimp trawlers in impresive numbers, too much for 
the Kemp's Ridley population. ‘ 


The trawling Efficiency Device could be an opportunity to increase 
the possibilities to save the Kemp's Ridley. I as a fisheries 
biologist like the use of the TED and I would like to see this 
.gear in every shrimp trawler boat along the geographical 
distribution of the species. I endorse the efforts of the U.S. 
Fish and Wildlife Service to reinforce legally the use of this 


device. 


Sincerely 


a 
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Center for Eyre 
Environmental R 
Education 

| ——> 


TO: Interested. tion parties 
FROM: Mike Weber 

RE: Shrimp/turtl@ negotiations, meeting 1 
DATE: 20 October 1986 


Qn October 16 and 17, representatives from the shrimp industry, the 
National Marine Fisheries Service (NMFS), and environmental organizations 
wet in New Orleans, Louisiana, regarding actions necessary for 
eliminating the capture and drowning of threatened and endangered sea 
turtles in shrimp trawls in the South Atlantic and the Gulf of Mexico. 
The meeting was convened at the request of Anthony Calio, Administrator 
of the National Oceanic and Atmospheric Administration, the parent agency 
of NMFS. The meetings were mediated by Mr. Larry Cotter. 


A word about Larry’s background: Larry was for some years an 
organizer of longshoremen and warehousemen in Alaska. In particular, he 
helped organize workers in fish processing plants. He gained the confi- 
dence of both labor and management in these efforts. He has been a 
wember of an advisory panel to the North Pacific Fishery Management 
Council, and was recently appointed a member of the Council itself. He 
recently ran for public office in Alaska. In this race, he was endorsed 
by the Alaska Environmental Coalition. 


Under the groundrules of the mediation, the environmental and 
industry teams were to include five members, who could be assisted by an 
advisory panel. As it turns out, there will be at least six members to 
each team. The shrimpers group has asked for a seventh member to 
represent inshore fishermen in Texas. For this first meeting, I asked 
the following individuals to participate on our team: 


~ Michael Bean, Environmental Defense Fund, authority on 
national wildlife law, and participant in previous 
meetings on this issue. 

- E.C. Bricklemyer, Jr., University of Washington, who has 
worked on this issue for many years with a variety of 
organizationa. 

- Vance Hughes, who was formerly the head of the Department 
of Justice's Division of Wildlife and Marine 
Resources and currently with the Washington, D.C. 
office of Kilpatrick amd Cody. 

- Milton Kaufman, member of the U.S. Sea Turtle Recovery 
Team and Secretary of the Wider Caribbean Sea Turtle 
Recovery Team. 


( 3 . 
t- ‘ 
" Whale Protection Fund © Seal Rescue Fund @ Sea Turtle Rescue Fund © Marine Habitat Program 
624 Sth Street, NW = Washington. DC 20001 = (202) 737-3600 
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- George Mamina, former Counsel for the Minority on the 
House Committees on Merchant Merine and Pisheries, end 
now with the Washington, D.C. office of O'Connor and 


Hannan. 
The largest part of the two days wes taken up with briefings by lbs 
etaff. These briefings discusesd the Act, the status 
and distribution of sea turtle and data on their incidental 


Trawling Vessels”, 46 pp. 
- 8 memcranhs entitled, “Catch and Statuse-of-Gtock Report 
on See Turtles in the Southeast”, 43 peges. 


The group agreed that the lose of finfish in the shrimp fishery will 
be open for discussion. 


The group also developed a list of issues for discussion. This list 
is attached. The exact definition of many of these issues awaits further 


The group agreed upon the time and place of the second and third 


| 
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The next meeting will begin at 9:00 am on October 31 and will 
conclude by 4:00 pm on November 2 and will be held on Jekyll Ieland near 
Brunswick, Georgia. The third meeting will be held in Weshington, D.C. 
from Movenber 10 through 13. 


If you have any questions, please let ms know. 
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cost 
liability for geer lose or conflicts 
Gamage to gear 
availability of gear 


II. Time and ares restrictions 


- location, depth, extent of eres 
- Gefinition of restrictions 


III. Timeframe for implementation 
Iv. Other msortality factors 
- oil rig resovels 


- hasnan habitat problems, e.g. artificial lighting 
- other fisheries 


Vv. Bducation/Commmniceation 
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> GN Center for , 
Environmental Exwmen s) 
Education wf 
Gas 


TO; Interested ryation groups 
FROM: Mike Weber 
RE: Shrimp/turtle negotlations, meeting 2 


DATe: 6 November 1935 


From October 31 through November 2, negotiating teams from the 
shrimp industry, the federal government, and the environmental comaunity 
held a second meeting to discuss mandatory use of Trawling Efficiency 
Devices (TED). These meetings were held on Jekyll Island, Georgia. 


The environmental team included Bo Bricklemyer, Vance Hughes, Bruce 
Jaildagian, Milton Kaufman, George Mannina, and myself. The industry 
team included Leonard Crosby, David Eymard, Eldon Greenberg, Charles 
Lyles, Tee John Mialjevich, and Robin Sanders. The tational Marine 
Fisheries Service (NMFS) was represented by Jim Douglas, together with 
scientific and management staff from Washington and the southeast region. 
The mediator was Larry Cotter. 


The third round of meetings will be held in Washington, D.C. at Ni¢s 
headquarters. These meetings will begin at 1:00 p.m. on Monday, 
November 10 and continue until Wednesday, at least. These meetings are 
open to the public. 


The first day of the meetings was taken up with the presentation and 
review of information developed by the National Marine Fisheries Service 
(NMFS) at the request of the negotiating teams. Copious written 
materials accompanied these presentations. The must important of these 
materials are the following: 


- Selected References Involving the Incidental Catch of Sea 
Turtles by the Shrimp Industry, 

- Analysis of Sea Turtle Captures and Mortalities Aboard 
Commercial Shrimp Trawling Vessels, 

- Incidental Catch and Mortality Report, Final Report, November 
1982, by Roithmayr and Henwood, 

- Graphs showing aonthly measures of shrimping effort and catch 
by statistical zone, 

- Histograms and other information regarding frequency of gear 
types and regarding state shrimp laws, 

- pr as Stranding and Salvage Network Data Summary, Octobder 
1986, = 

- Options for gsandating TED use in the South Atlantic, presented 
to the South Atlantic Fishery Management Council, 


Whale Protection Fund © Seal Rescue Fund © Sea Turtle Rescue Fund © Marine Habitat Program 
624 Sth Street. NW == Washington, OC 20001 (202) 737-3600 
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- Distribution of sea turtle captures in NMFS trawl studies, 

- Distribution of recaptures of tagged headstarted Kemp's ridley 
sea turtles, 

- Long distance tag returns of Kemp's ridley females tagged at 
Rancho Nuevo, Mexico, 1965-1984, 

- Profile of the Kemp's ridley and its conservation status, 

- Report from the Turtle Excluder Device Workshop, October 23-24, 
1986. 


The meetings on Friday ended just as the negotiations seemed ready to 
stall with persistent questioning of the information by the industry. 
The environmental team then met for several hours and prepared a 
comprehensive proposal on the definition of a TED and the process for 
certifying TED designs for presentation at the next day's meeting. 


The next morning's discussion began with consideration of the areas 
in which the TED would be required. The mediator, Larry Cotter, 
Suggested that we break the Gulf and South Atlantic in areas of primary 
concern and areas of secondary concern. As the group faltered in 
synthesizing the copious information presented the day before, the 
meeting broke up with a working committee as3igned to develop a protocol 
for displaying the information provided by N&S in a tabular forn. 


Weber and Bricklenmyer then joined David Eyzard and Eldon Greenberg 
from the industry team to develop this protocol with the assistance of 
NifS staff. The tables were to summarize the various types of 
information on incidental catch and shrinping effort by statistical zone. 
There are 35 statistical zones. Zones 1-21 are in the Gulf and run fron 
the Florida Keys to the Mexican border; zone 13 is at the mouth of the 
Mississippi River. Zones 24-35 run from the Keys to just north of Cape 
Hatteras, North Carolina. Zone 31 covers most of the Georgia coast. 


When the entire group met again, they accepted the protocol 
developed by the committee and asked NMFS staff to prepare individual 
tables for Kemp's ridley, loggerhead, and green sea turtles in tne South 
Atlantic and in the Gulf. These tables are attached together with an 
explanation. 


While NMFS staff were preparing these tables, the negotiating teans 
met to discuss our comprehensive proposal on a definition of excluder 
gear and the process of excluder gear certification. By 9:15 in the 
evening, the negotiating teams had developed a general agreement on TED 
criteria and certification, but acknowledged that several issues remained 
unresolved. The status of our discussions is as follows: 


Turtle Exclusion: The group agreed that TEDs should achieve a 97 
percent reduction in turtle capture in areas where they are used 
When tests are conducted on a TED that is meant to be used in areas 
where there are only smaller sea turtles, the capture of a larger 
sea turtle will not be counted in the test results. 


Finfish Exclusion: We proposed that TEDs reduce finfish capture by 
50 percent. The industry disagreed with the consideration of this 
criterion. 
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Shrimp Retention: The industry suggested that TEDs should be 
requl cause no shrimp loss, if they must also reduce finfish 
by-catch. 


Compliance: We orginally suggested that any excluder device be 
permanently affixed to the net. Industry felt this was unnecessary. 
We agreed that this was simply part of a broader issue of how the 
design of a device should contribute to insuring compliance with 
regulations requiring its use. 


Size of Opening: We agreed that the size of the opening in the net 
Through which a turtle would be excluded should be large enough to 
allow the exclusion of the largest size of turtle that would be 
encountered in an area. 


Size: We agreed that a design may be certified only at a particular 
size. A larger or smaller version of the same design will require 
an additional certification. 


Design Description: We agreed that when a device has been 
certified, a written description and illustration of the device will 
be published in the Federal Register. 


Safety: The issue of determining the safety of a device was 
mentioned but not discussed. 


Excluder Bars: We agreed that if a device uses bars to exclude sea 
turtles, the bars should be spaced no farther than & Inches apart in 
order to insure that small sea turtles will be excluded. Mm devices 
that do not use bars, but wide mesh net for instance, the openings 
in the net should be small enough to prevent small turtles frosa 
going past the excluder barrier. We suggested that the slope of bars 
in a device relying upon bars for exclusion be no less than 37 , 
degrees and no greater than 45 degrees. We agreed to leave the’ 
determination of minimus and maximus slope to gear specialists f 

the time being. 


Certification: We suggested a variety of factors to be included in 
the development of a protocol on certifying devices, including 
length, number, and location of test tows, and measurement of | 
turtle, finfish, and shrinp exclusion. We agreed that NMFS wil) 
develop protocols to test a device's ability to exclude turtles and 
finfish and to retain shrimp. These protocols are to be presented 
at the next meeting. ’ 


E {mentation: Industry wanted the flexibility to use innovative 
signs In areas where TEDs are required. We suggested that such 
activities should be conducted under a research permit. NMFS will 
provide options at the next meeting. 


Product Liabdilit : Industry requested a briefing on product 
Iiability as It relates to TEDs. NMFS will present suoh a briefing 
at the next meeting. 


683 


The final day of the meeting opened with our proposal regarding 
areas of primary and secondary concern. We proposed that statistical 
zones 1 through 4, 7, and 1! through 21 in the Gulf and zones @ through 
33 in the Gulf be considered areas of primary concern based on level of 
sea turtle captures and strandings, availability of suitable sea turtle 
habitat, historical distribution, and level of shrizping effort. In the 
Gulf, these areas extend roughly from the Florida Keys to just south of 
Sarasota, from Cedar Key to Appalachicola, and from Moblle Bay to the 
Mexican border. On the Atlantic coast, our proposal extends from 
Melbourne, Florida to Ablemarle Sound, North Carolim. 


We had time to discuss our Gulf proposal only. The industry agreed 
that statistical zones 13 through 21 should be considered a primary area 
(from the Mississipp! River delta to the Mexican border), but not zones 1 
through 4, zones 11 and 12, or zone 7. We insisted that zones 1 through 
4, zone 7, and zones 11 and 12 remained on the table for discussion. 


The industry proposed that TEDs be required only within the ten 
fathom line in primary areas and only during certain seasons, without 
specifying the seasons. We agreed to review the data to determine 
whether these adjustments would risk capture of turtles, particular adult 
female Kenp's ridleys. We insisted that both inshore and offshore waters 
were included In the zones of concern. Inshore areas are those behind 
barrier {slands, while offshore areas extend outward from the beach. The 
industry expressed considerable concern about our proposal on Including 
inshore areas. 


The industry also proposed that TEDs be required in primary areas in 
19H and that in 1937 tow times be restricted to two hours. We countered 
that TEDs should be required in primary areas by May 1937, and that we 
would have to review the data before accepting tow time restrictions as 
effective means for reducing sea turtle mortality. 


The industry also proposed that between implementation and 1990 
there be a program to gather additional information on shrimp catch and 
turtle captures and that in 1990 there be a review of regulations 
requiring TEDs. We countered that any review should occur in 1989 and 
should be conducted only if the subject and criteria for review were 
clearly specified beforehand, if an appropriate design were developed for 
gathering requisite informatim, and if adequate funding could be 
assured. 


Finally, the group agreed to review a variety of other issues at the 
next meeting, if possible. NMTS was asked to prepare a review of 
available legal authorities under which the federal government might 
place embargos on shrimp from countries not requiring a similar conserva- 
tion program for sea turtles. NMFS will also suggest means of immunizing 
from prosecution shrimp fishermen who capture an endangered sea turtle 
while using a TED. The group will also review other sea turtle mortality 
factors, enforcement aspects, needing monitoring and research activities, 
and funding. 


The meeting adjourned at 3:30 p.m. on November 2. 


684 


EXPLANATION TO TURTLE INCIDENTAL CATCH TABLES 


The following tables summarize information made available by NMFS 
staff to the environmental and shrimp industry negotiating teaas at their 
recent meetings in Georgia. There are individual tables for 
green, and Kemp's ridley sea turtles in the Atlantic, and individual 
tables for the same species in the Gulf of Mexico. Below, I will explain 
the types of information that are displayed in each of the coluans, 
beginning at the far left. Please note that these tables are of limited 
use since they do not adequately convey the variable value of the 
information. 


Stat Zone: This column refers to the shriap statistical zone to 
which the following information in the table applies. The statistical 
zones for the Atlantic and Gulf are displayed on the maps following this 


Obs Catches: This column refers to the number of sea turtles that 
were captured during trawl studies conducted by NMFS. 

CPUE/100 ft net hours: Where two nuabers are given in this column, 
the righthand number refers to the total number of hours that NIS 
researchers trawled in the statistical zone as part of the studies 
mentioned above. Because net sizes varied during the study, these hours 
are standardized to trawling with the equivalent of a net with a 100 foot 
headrope. The number on the left is the catch per unit of effort (CPUE), 
that is, the number of turtles caught for every hour of trawling in the 
studies. This CPUc results from the number of observed catches found in 
the "Obs Catches" column divided by the number of hours trawiled. 

Strandings: This column shows the total number of sea turtles 
stranded on beaches in the zone from 1930 to 1986. One asterisk 
indicates an area where effort to find stranded animals was incomplete 
from 1980 to 1986. Two asterisks indicate that effort to find stranded 
animals in a zone increased signficantly in 1986. 

Head Start Recaps: Kemps ridley sea turtles that are headstarted 
at NMFS Galveston Laboratory are tagged before being released. This 
column shows the number of such headstarted animals that were later 
captured at sea in the statistical zons. 

Wild Tag and Recaptures: Before adult female Kemp's ridleys return 
to the water after nesting at Rancho Nuew, they are tagged. This colusan 
shows the number of such tagged animals that were later captured at sea 
in the statistical zon. 

1985/5 Yr Avg Fishing Effort: This coluan provides measurements of 
fishing effort in each statistical zoms. The measurement is the musber 
of 2i-hour days of trawling in the sone, standardized to a 10-foot net. 
The lefthand column shows the number of days in thousands trawled during 
1985; the lefthand figure shows the average nuaber of days in thousands 
trawled during each of the last five years. 

Natural Uistory: The last two columns give an indication of the 
faportance of a statistical zone for the particular species of ses 
turtle based on the habitat and the natural history of the species. The 
righthand coluan refers to the period before 1980, and the lefthand 
coluan refers to the period after 1980. Each column is further divided 
between adult and juvenile. 
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Environmental EXH (Grr rr 


TO: Interested conservation groups 

FROM: Mike Weber 

RE: Shrimp/turtle negotiations, meetings 3 and 4 
DATE: 7 December 1986 


Since I last reported to you, the envirormental, industry, and 
government negotiating teams have held two additional] meetings. The 
third meeting of the parties was held November 10-12 in Mashington, D.C. 
I have attached the minutes of that meeting prepared by Larry Cotter, the 
mediator of the negotiations. These minutes are accurate for the most 


part. 


The fourth and final meeting was held December 1-4 in Houston, 
Texas. At this meeting, the parties reached an agreement in principle 
upon the phasing in of TED use in the shrimp fishery. During the next 
two weeks, the parties will be developing the language of proposed regu- 
lations to implement the agreement. The Nationa] Marine Fisheries 
Service (NMFS) intends to have proposed regulations and a draft 
environmental] impact statement available for public comment by the end of 
January. Public hearings will likely be held in the Southeast from the 
end of January through February. 


Below, I summarize the principal elements of the agreansnt reached 
at the fourth meeting. Please regard this reconstruction of the 


agreement as a Graft. I am providing this summary so that you will have 
a general idea of the acreensnt. 


Frese 1: Effective July 15, 1967 


~ Whale Protection Pund ¢ Seal Rescue Pund © See Turtle Rescue Pund © Ma-ine Habitst Program 
624 Oth Sweet, MW = Washington, OC 20001 «= (202) 737-3600 
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may be altered to April through December in zones 11-17, 
pending determination of the prime finfishing months in 
Louisiana. Also, all of Mobile Bay wil) be included in the TED 
requirement). 


B) If sufficient TEDs are unavailable between July 15, 1987 and 
December 31, 1987, a fisherman may be granted a waiver from the 
TED requirement; however, TEDsS shall be mandatory effective 
January 1, 1988 regardless of availability. 


C) We recommend to Texas Parks and Wildlife Department that the 
O-4 fathom exemption during the Texas closure be eliminated 
unless TEDs are required on all vessels participating in tnat 
fishery regardless of headrope length. 


Phase II: Effective January l, 1989 


A) The TED requirement is extended to 15 fathoms in all zones as 
Gefined in Fhase I above, except there shall be no fathom 
limitation 1n Zones 1 and 4, and Zones 13, 14, and 15. 


Phase III: Effective January 1, 1990 


A) A mandatory review of the regulations by the working group 
Shall be completed by January 1, 1990. 


B) In the absence of mutual] agreement by the working group in the 
mandatory review: 


1) NMFS shall extend the mandatory use of TEDsS, commencing 
July 15, 1990, to encompass 80 percent of the Gul fwide 
effort in the event that a Gulfwide combination of manda- 
tory and voluntary use of TEDs has not reached 80 
percent of the fishing effort on the basis of the 
best currently available data; 


2) If the level of mandatory and voluhtary TED use is greater 
than AO percent, NMFS shall continue to annually review the 
extent of TED use Gulfwide; in the event any review 
establishes a level of use less than 80 percent, 
subparagraph 1 above shall be implemented. 


C) If NMFS determines that Mexico has achieved comparable 
utilization of turtle excluding gear and there is reliable, 
verified evidence that utilization 18 comparable to that 
required in the U.S., Phase III shall not be implemented except 
for the mandatory review. 


The Louisiana Variable 


If the representative of the Concerned Shrimpers of Louisiana is 
willing to sign and endorse the entire agreement, the following 
provision shall be incorporated into the agreement. If the 
representative is unwilling to sign and endorse the entire 
agreement, the following provision shall not be incorporated into 
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the agreement. 


"NMFS will determine the median rig size of all 
boats/vessels licensed or registered in Louisiana 
(including inshore and oftshore waters) that would 
Otherwise be subject to a TED requirement as detined in 
the proposed Gulf of Mexico agreement. Boats/vessels 
licensed or registered in Louisiana as of October 1, 1986 
Pulling the smaller 5O percent of rigs will be exempt from 
otherwise applicable TED requirements while fishing in 
statistical zones 12 through 17 until July 15, 1989 if 
such boat/vessel displays the appropriate proof of 
licensing or registration issued by Louisiana/MFS estab- 
lishing that it qualifies for the exemption.® 


Net Exeaptions 


A) A vessel pulling a single net with a headrope of 30 
feet or less, or no more than two nets with a 30-foot 
headrope or less which are not connected to each other, 
shall not be required to pull TEDs. 


B) A Single test net of 20-foot headrope length or less which is 
independent of the main trawls shall also be exempted. 


Sourh Atlantic 
Phase I 
A) Zone 28 


1) Effective July 15, 1987, TEDs will be required in all 
Gepths year round. 


2) If sufficient TEDs are unavailable between July 15, 1987 
and December 31, 1987, a fisherman may be granted a waiver 
from the TED requirement. However, TEDs shall be mandatory 
effective January 1, 1988, regardless of availability. 


B) tones 29-34 
1) Effective January 1, 1988, T&Ds will be required in all 
Gepths from May through August. 
Phage II: Effective January 1, 1989 
A) ones 29-34 


1) If the combination of mandatory and voluntary use of TEDs 
@uring the month of April 1988, and in 
April, does not encompass at least 80 percent of 
fishing effort, the mandatory use of TEDs 1 
additionally be required during the month of April in 
the subsequent year and thereafter. 
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2) If the combination of mandatory and voluntary use of TEDs 
during the month of September, 1988, and in each 
Suceeding September, does not encompass at least 
80 percent of fishing effort, the mandatory use of 
TEDs shall additionally be required during the 
month of September in the subsequent year and thereafter. 


Phase IIT: Effective January 1, 1990 


A) A mandatory review of the regulations by the working group 
Shall be completed by January 1, 1990. 


B) In the absence of mutual agreement by the working group in the 
mandatory review: 


1) NMFS shall extend the mandatory use of TEDs, commencing 
July 15, 1990, to encompass 8C percent of the South 
Atlantic effort in the event that a South Atlantic combi- 
nation of mandatory and voluntary use of TEDs has not 
reached 8C percent on the basis of the best currently 
availatle data; 


2) If the level of sandatory and voluntary use is greater 
than 8© percent, NMFS shall annually thereafter continue 
to review the extent of use in the South Atlantic. 

In the event any review establishes a level of use 
less than 80 percent, subparagraph 1 above shall 
be implemented. 


Rock Shrimp and Royal Red Shrimp 
A) This provision applies to zones 28 through 34. 


B) Vessels that prosecute the rock shrimp or royal red shrimp 
fisheries shall be exempt from the TED requirement provicing 
the percentage of rock shrimp and/or royal red shrimp delivered 
in proportion to the total shrimp catch shall be at least 90 
percent. 


Net Exemptions 


A) A vessel pulling a single net with a headrope of 30 feet or 
less, or no more than tyvo nets with a headrope of 30 ve) 
less which are not connected to each other, shall not 
required to pull TEDs. 


B) A single test net of 20-foot headrope length or less which is 
independent of the main trawls shall also be exempted. 


INSHORE 
(NOTE: The inshore area is considered to be thoee waters behind 


barrier islands in within bays. The exact definition will be the subject 
of further discussion.) 


697 


Effective Dates: TEDs shall be mandatory in all inshore areas according 
to the following effective dates and exemptions. 


A) South Atlantic: Junauary 1, 1988 
B) Gulf of Mexico: July 15, 1988 
Guif of Mexico and South Atlantic Exemptions 


A) A vessel pulling a single net with a 30-foot headrope or less, 
Or no more than two nets with a 30-foot headrope or less which 
are not connected to each other, shall not be required to pull 
TEDs. 


B) A single test net of 20-foot headrope length or less which is 
independent of the main trawls shall also be exempted. 


C) The effective date in the double rig area in the Breton and 
Chandeleur areas of Louisiana in Zone 12 shall be the same as 
Phase I, offshore (i.e., July 15, 1987), in all particulars. 


D) In inshore sounds and bays in Zones 28 through 34, TEDs shall 
be required. 


E) The working group was presented with insufficient information 
to develop a recommendation with respect to the cause of sea 
turtle mortalities in the inshore waters of North Carolina and 
whether extension of the TED requirement to those areas is 
appropriate at this time. It is therefore reconmended that the 
Secretary direct NMFS to address the issue prior to issuance of 
the proposed rules and invite public comment as to whether TEDs 
should be required for shrimp vessels in that area. 


Currently Acceptable TEDS 


The negotiating teams accepted as adequate excluder gear the NHFS 
TED, the Georgia Jumper, the Texas TED, and the Cameron Aluminum 
Excluder. 


Certification Process 


The negotiating team agreed upon a process through which new 
Gesigns could be tested, using testing protocols submitted by NFS. 
While information would be collected on shrimp retention and the 
exclusion of other marine life, including finfish, the ability of a 
device to exclude sea turtles at a 97 percent rate will be the 
criterion tor determining which devices will be tested. Other 
considerations include cost and safety. Once certified, a description 
of a device and and illustration will be published in the Federal 


Register. 
Berformance Criteria 


be expanded efforts to interview more boat rather than vessel captains 
and to verify this interview data by means of at sea observation. 


INTERNATIONAL PROGRAM 


Commerce and of the Interior shall take @ppropriate action to achieve 
bilateral or Multilateral sea turtle conservation agreements, or other 
appropriate agreements, with Mexico and Other countries tnat have 


resource products into the U.S. from nations that do not have, and 
enforce turtle Conservation regulation Comparable to those of the U.S. 
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ABBREVIATED MINUTES 
OF 
NEGOTIATION SESSION 
BETWEEN 
NATIONAL MARINE FISHERIES SERVICE, SOUTH ATLANTIC AND 
GULF OF MEXICO SHRIMP INOUSTRY, AND THE 
ENVIRONMENTAL COMMUNITY 


NOVEMBER 10 - 13, 1986 
WASHINGTON, D.C. 


NOTE: These Minutes are abbreviated and do not contain all aspects of the 
reports received, the discussions or exchange of dialog which took place during 
the course of the meeting. 


I. COMMITTEE ATTENOANCE: 


The session was called to order at 1:00 P.M. Representatives in attendance 
were: - 


Mediator 

Larry Cotter 

Industry Representatives Environmental Representatives 
Leonard W. Crosby, Jr. Vance Hughes 

David Eymard George J. Mannina, Jr. 
Charles H. Lyles Michael Weber 

Tee John Mialjevich Michael J. Bean 

Robin Sanders Milton Kaufman 

Eidon V.C. Greenberg B.J. Jaildagian 

NMFS Representatives 

Jim Douglas 


Jay Johnson 
David Cottingham 


tt. REPORTS: 


A.) Jay Johnson reported on the prospect of prohibiting the 


74-992 - 87 - 23 


102 


page 2 


moortation into the U.S. of shrimp from countries which do not enact similer 
turtie saving actions as might be agreed to in this meeting. There are sore 
proc:ems with that approach. Following discussion, Milt Kaufman acreed to 
write some craft language to address the issue for circulation amoung the 
Groups. 


8.) Jim Douglas reported some money has been allocated to test 


TED's. It is a@ defined amount and will only go so far dependent, of course, 
upon how many TED's are tested. Protocol for TED tests will be available tater 
in week: Protocol for shrimp inclusion and fin fish exclusion is being 
deveicped. 


C.) Chuck Oravetz, Barbara Baker, and Larry Ogdren presented a 
variety of reports. 
vit. ENVIRONMENTAL COMMUNITY PROPOSAL 
The Environmental community made the following proposal on Nov. 11: 
"GULF OF MEXICO 
A.) Zones 11 ~ 21: 
1.) Include inshore and offshore. 
2.) Agreeabie to TED's in depths less than 10 fathoms if TED's 
are mandatory in depths greater than 10 fathoms during the time period Sept. 1 
through Feb. 1; otherwise TED's to be required in depths less than 20 fathoms 
year round. 
B.) Zones 1 - &: 
1.) TED's to be required year round with no depth restriction. 
C.) Zone 7: 
1.) Drop our proposal. 
D.) Effective Date: 
1.) July 1, 1987 
SOUTH ATLANTIC 
A.) Zones 28 - 35: | 


1.) In any state where night fishing Is prohibited and where 
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bays and sounds are closed, TED's shall be required April 1 through Sept. 30. 
2.) In all other states, TED's shall be required year round. 
B.) Effective Date: 


1.) The effective date in those states falling under A.) 1.) 
above shall be June 1, 1987. : 


2.) The effective date in those states falling under A.) 2.) 
above shall be May 1, 1987. 


NEW TEO'S 


A.) If a TED is developed which excludes 97% turtles and retains 97% 
shrimp, use of TED's shal! be required in all operational areas in which the new 
TED has been certified, effective Jan. 1, 1989 or 12 months following the 
certification of that TED, whichever comes later. 


EXISTING TED'S 


A.) ‘he four existing TED's shall be grandfathered and deemed to 
be certified." 


During discussion on the Environmental Community proposal the issue whether 
Mobile Bay would be included in Zone 11 was raised. The Environmental 
Community stated it is their intent to include the entire Bay in their proposal 
under Zones 11 - 21. 


The Environmental Community explained thelr “New TED'S" proposal was 
designed to address the Industry's concern with potential shrimp loss as a 
result of being required to use TED's and to provide a mechanism through 
which the Environmental Community's concern to protect turties could both be 
accomplished if such a super TED were developed. 


Iv. INDUSTRY RESPONSE/ PROPOSAL: 
The Industry offered the following counter proposal: 
"CULF OF MEXICO 
A.) Zones 11 = 21: 


1.) Includes inshore and offshore (including Mobile Bay); 
except that nets less than 20 feet shall be excluded. (Language detailing the 
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20 foot net exclusion is to follow.) 
2.) TED's mandatory in depths less than 10 fathoms. 


3.) In Zones 11 through 17, TED's shall only be required 
during the months of May, June, July and August. 


B.) Zones 1 - &: 

1.) TED's mandatory in depths tess than 10 fathoms. 
C.) Effective Date: 

1.) Offshore - January 1, 1988 

2.) Inshore - May 1, 1988 

SOUTH ATLANTIC 

A.) North Carolina: 

1.) No restrictions. 


8B.) South Carolina and Georgia: 


1.) TED's mandatory April 1 through June 30 in depths less 
than 10 fathoms. 


2.) Im the event bays are opened to fishing, TED’s shall be 
required regardiess of time of year. 


3.) Restrictions do not spply to nets less than 20 feet. 
C.) Florida: 


1.) In Zone 28 TED's shall be required in depths less than 16 
fathoms. 


2.) Restrictions do not apply to nets less than 20 feet. 
D.) Effective Date: 
1.) January 1, 1988 coastwide. 
NEW TED'S 


A.) Reject Environmenta! proposal. 
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EXISTING TED'S 
B.) Accept Environmenta! proposal. 
FURTHER REVIEW 


A.) Reconvene last quarter of 1988 to review status of regulations. 
By mutual agreement the parties may recommend modification of regulations. 


B.) Reconvene jast quarter of 1989 for complete program review." 


In its explanation of Its proposal, the Industry stated their 20 foot net 
exclusion was not intended to forge a loop hole, but rather to avoid 
unnecessary regulation on bait shrimp fishermen and test dragging <-- both of 
which have for very short duration drags. 


Vv. CENERAL DISCUSSIONS 


A.) Ouring discussions the Industry expressed its belief their 
proposal provided for approximately 71% TED coverage of effort in the South 
Atlantic and 76% TED coverage of effort in the Culf of Mexico. A data request 
was subsequently made to determine the level of shrimp effort by fathoms in the 
Gulf and South Atlantic. In the Gulf, the data was as follows: 


ZONES 1 - 21 


FATHOMS EFFORT FATHOMS EFFORT PERCENT 
1-5 " 62,389 
6 - 10 35,786 1 - 10 98,175 59% 
1 = 1§ 27,250 1 - 15 125,425 75% 
16 = 20 15,258 1 = 20 140,683 84% 
21 = 25 8,614 
26 - 30 9,077 
31 = 35 5,534 
36 - 40 3,198 1 = 40 167,106 100% 


Data regarding effort In the South Atlantic was also received but was not 
broken down by the parties or discussed. (This will be done at the Houston 
meeting.) 


B.) The Environmental Community suggested the parties consider 
adopting a goal of 75% effort coverage. After a caucus, the Industry agreed in 
concept to use that approach, however the Industry noted the effort data base 
did not include inshore effort and the Industry should receive some percentage 
credit for TED coverage which they have agreed wil! be mandatory inshore. 
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C.) The Industry noted Its earlier proposal to exclude nets less than 
20 feet from mandatory TED requirement needs to be modified. Apparently 
larger nets aiso fall into the same category and should be exempted. The 
Industry suggested the exclusion of mets less than 3S feet might be 
appropriate, however the Industry wished to make it clear they were not 
attempting to gimmick their earlier proposal. 


D.) Jim Oouglas distributed and briefly explained the testing 
protoco! for turtie exclusion and TED's. 


Vi. ENVIRONMENTAL COMMUNITY COUNTER PROPOSAL 
"CULF OF MEXICO 
A.) Zones 11 - 21, and 1 - &: 


1.) We accept the Industry proposal to require TED use in 
Zones 11 - 21 and 1 - &, inshore and offshore, including Mobile Bay: except 
that nets less than xx feet shall be excluded, with appropriate language to 
prevent clustering of xx foot nets to avoid the TED requirement, while 
excluding test and sampling nets of Jess than xx feet. 


2.) We accept the industry proposal (objective) that TED's 
would be mandatory in depths within which 75 percent of the fishing effort in 
the Gulf occurs. In Phase |, 75% is subject to reduction if the Industry shows 
why economics, fairness, depths, seasons, etc., require a lower initial percent 
of coverage. 


3.) The previous provisions would constitute Phase !, which 
would become effective on May 1, 1987. 


a.) Phase Il, effective May 1, 1988, would extend the TED 
requirement to cover that area in Zones 11 - 21 in which 85 percent of the 
fishing effort in the Gulf occurs. 


5.) Phase III, effective January 1, 1990, would extend to the 
full statistical zones, unless the parties agree or NOAA determines, on the 
basis of available data, that endangered turtles in those waters are not at risk 
of capture by shrimp trawis; however, If the data indicates that Phase ill 
should extend the TED requirement to the full statistical zones, it would be 
deferred if, through bilateral talks and other means, the United States 
government persuades the Mexican government to take steps similar to these in 
order to eliminate the capture of endangered sea turties in the Campeche shrimp 
fishery." 


During discussion the Environmental Community explained, in reference to 
number 5, that should Mexico take steps to decrease the take of endangered 
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turtles the U.S. industry should receive credit so to speak from those steps 
and not be require to undergo further expansion of mandatory TED 
requirements. 


Vil. INDUSTRY COUNTER PROPOSAL 
"GULF OF MEXICO 
A.) Phase I: 


1.) Effective July 15, 1987, TEOs will be mandatory in depths 
less than 10 fathoms providing that TED's are available to fishermen and that 
fishermen who can demonstrate they are unable to purchase a TED shall be 
exempted from the mandatory requirement for a period not to exceed January 1, 
1987 at which time TED usage shall be mandatory regardless of availability. 


2.) The Louisiana seasonality proposal made earlier remains in 
effect. 


3,) Phase ! does not apply to inshore. 
B.) Phase Il: 


1.) Effective July 15, 1988, TED's shall be mandatory in depths 
less than 15 fathoms , unless it can be demonstrated that the level of voluntary 
use of TED's by fishermen in non-mandatory TED areas is accomplishing 80 
percent effort coverage, in which case the extension beyond 10 fathoms shall be 
waived. 


2.) The continuation of the Louisiana seasonality proposal made 
earlier is dependent upon the determination of clustering, net size, etc. which 
would be excluded from mandatory TED coverage. 


3.) Inshore is included for mandatory TED coverage effective 
July 15, 1988. 


C.) Phase ttl: 


1.) Agreeable to a mandatory review, and to the Inclusion of 
the Mexico proposal, however not agreeable to the statement TEDO's would 
automatically be mandatory throughout the statistical zones as stated in the 
Environmenta! Community proposal." 


During discussion the Industry explained they are not convinced enough TED's 
can be manufactured and distributed to meet the demand resuited from their 
proposal, and that fishermen who are seeking to purchase TED's should not be 
forced to give up their season or fish illegally due to the inavailability of 
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TED's. Further, fishermen should not be required to use a NMFS TED, for 
example, merely because that is the only one available if they are desirous of 
using a different TED which is more appropriately suited to thcir needs and 
,with which they feel comfortable. 


In further explanation of their proposal, the Industry pointed out the July 15 
effective dates make sense given the current opening/closure dates of the 
fisheries. The Industry proposal in Phase I! to provide credit for voluntary 
usage of TED's in non-mandatory areas would not result in reducing the 10 
fathom depth mandatory TED coverage outlined in Phase |. 


Vill. FINAL DISCUSSIONS 


A.) Milton Kaufman distributed his draft recommendations regarding 
International approaches the parties may wish to pursue. The parties will deal 
with this at the next meeting. 


B.) As regards additional data requests, Eldon Creenberg and Mike 
Weber were designated by their respective groups to coordinate and review in 
advance of the next meeting any data requests. Those requests are in turn to 
-be coordinated through Jim Douglas. The Mediator expressed his desire to 


keep additional data requests to an absolute minimum. ‘ 


C.) The next meeting will commence Monday, December 1, at a place 
to be determined in Houston, Texas. The parties will keep the entire week 
open for the conclusion of these discussions. 


1X. ADJOURNMENT 


The session was adjourned at 2:40 P.M. November 12. 


Minuted subm 


Google 
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Center for 
Environmental 
Education 


Exinbr u 


3 February 1987 


Dr. Anthony Calio, Administrator 

National Oceanic and Atmospheric Administration 
U.S. Department of Commerce 

Washington, D.C. 20230 


Dear Dr. Calio: 


In December of last year, representatives of the conservation 
community and the shrimp industry completed the necoriations that you 
hac sponsored recarcince the incidental capture of sea turtles in 
shrimp trawls. These neootiations, in which both sides accressivelyv 
presentec their views, Culminated in a comprehensive agreement under 
which requirements for use of Turtle Exciuder Devices (TED) in tne 
Sishery will be phased in ducing the next three yea:s. 


We entered into these negotiations with the understancine that 
the endorsement of a negotiated agreement by the industry leasers 
woulc secure greater compliance for a procram of TED use tnan we 
might otherwise have expectec. With th:s in mince, the conserva: 
community made concessions that we might not otnerwise have made—once 
asain in the interest of securing Sreater compliance. 


We Cid not undertake these concessions lichtiv. In the Gulf of 
Mexico, for instance, we agreec to res=ricz T=> recuirements in many 
areas to waters within the 15 fathom line in the seconc veaz. we ¢id 
so, althovon there is considerable evidence tha: the capture of adult 
Kemp's ridley and other sea turties is a regular occurrence in deeper 
water. However, as the industry cid not agree with us @ this point, 
we conceded deeper water, expecting that in return we would be 
assured the industry's support for the agreement. 


As you noted in your letter of invitation to participate in the 
negotiations, voluntary compliance with a regulatory program is 
important to the success of the program. This is especially true in 
this case for two reasons. First, the number of participants and the 
geographical distribution of effort are very large, making enforce 


Whale Protection Fund e Seal Rescue Fund © Sea Turtle Rescue Fund © Marine Habitat Progrem 
624 Sth Sueet MW = Washengton. OC 2000) (202) 737-3600 
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12 6:ff:ccl0. Second’, this erforcemen: ¢: 
having to enforce a DOrtacy, w6ic: Cas eas: 
dereczion. 


We recentiy learnec that the representative of the Concemmedc 
Shrigmpers of Louis:ara (Tl) bas beer, Cisectec not to sige. the agree 
Bent by bis board of C:rectors. This is particclasly frustrating faz 
us since we fas”:onec the “Louisiana Var:adbie® in the agreement 
spec: {ically to meet a Cifficuity that the CSt resrese-cative had 
sdercif:ed sm che last nmours of the negotiations. 


ame letter Sy which che CSi representative informed you of the 
dezision. of &:s Scare of C:rectors carzely restates arsuments tat 
were folly presented in the nesct:ations. We were qu:te aware coat 
wr cstry was concerned about pessitie sorimp .ocs from trawis csing 
TiS. However, tne Encancerec Soec:es ACt Clearcy places the 
Greates: ermo2as:$ upor. tne comservat:om of encancered species ad 
Goes mot €..0~ te Coms:cerat:o of ecomomic factors in protecting 
encancerec species from hima. activities. Forts ate:y, THD tectno~ 
logy prov.ises a means for avoicing cicsuse of tne f:snersy altoocerhes. 


Tne lecctes froe CS. elieces that the conservation comeim:ty 
tursnec Gout. a. Cifer Dy ine incestry to Support hatcnery procrars. 
First, tne inccstry never presencec such. &@ prcnosa: Gur.ins the necota- 
tio.s. Secor, the TS. represencative's confidence ir, heacsztarzing 
as 2 comservali:m@m tecmicue is Eispiacec. Currently, sea turtie 
heacscariinc procrars, sucn as that conductec Dy NMFS at its 
Galveston sabcrerorzy, are researcn procrars. HKeacstartine is not a 
proven corservation tecmmicuve and will not be, urtil 2 heacstarced 
turtle, rerezsec tO tne wiic, returns to &@ Dbeacn anc Genosits eccs that 
proccce viat.e hacchiines. Wwe encourace incusiry Comtiricutioms to tis 
procram, but exphasize that heacscarcing is an experimental tectmcue. 


We cormmené vour efforts to force a workat:e pian for accressinc 
the inc:dental cacture of sea turtles in shr:its trawls. W:thout your 
inst.ative in proposing the neoot:ations we Corsletec in Decense:, 
there wos.e have oeen comsidersacie cor.fiict over cnis issue. As it 
as, the negcz.az:ons successfully adcressec conflicting concerns and 
interests wrile insuring that the conservation regqciremencse of the 
Encangerec Species Act were mer. 


We believe thas: the acreement is fair anc equitable and ve plan 
tO stanc by it. However, the lacx of supzort for the acreerent by 
two large orcanizations in the Gulf causes us concern. As long as ve 
Coule count on the support of the industry in the western Gulf, ve 
hac reason to believe that compliance resulting from this susport would 
overcome the acknowledoed enforcement difficulties created bv geographi- 
cally limiteé TE requirements. We succes: that NMFS consider a more 
aosressive enforcement strategy in the western Gull. 
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Finally, we urge NOAA to issue proposed regulations by aid- 
February at the latest. Later issuance will jeopardize the opportu- 
nity for solicitation and incorporation of public comments in time to 
allow issuance of final regulations well before July 15, 1987. 


As always, we are eager to discuss these matters with you at your 
convenience. 


Sincerely, 
Center for Dy, Education ray ar ihcacnutl 
Michael Bean Upekecd)) Bean Bruce <f droilbug ca ian 
Environmental De sorties Greenpeace 
Me: aw 
cc. Larry Cotter 

William Evans 


Jim Douglas 
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Appendix Table 1. SELECTED REFERENCES INVOLVING TRE INCIDENTAL 
CATCH OF SEA TURTLES BY THE SHRIMP INDUSTRY 


ANNOM. 1976 Incidental capture of sea turtles by shrimp 
fishermen in Plorida. Preliminary report Plorida West Coast 
Survey. Univ. Pla. Marine Advisory Program. 3 pp. 


ANNOM. 1977. Alabama shrimp fishermen interviews for 1977-78. 
Marine Resources Office. Alabama Cooperative Extension 
Service. 1 pp. 


BULLIS, #. and S. DRUMMOND. 1978. Sea turtle captures off the 
southeastern United States by exploratory fishing vessels. 
In: Proceedings of the Plorida and interregional conference 
on sea turtles, 24-25 July 1976, Jensen Beach, Florida, ed. 
by G. Henderson. Fla. Mar. Res. Publ. No. 33:45-50. 


CALDWELL, D.K. 1963. The sea turtle fishery of Baja California, 
Mexico. California Fish Game 49:140-151. 


CARR, A., and L.8. OGREN. 1959. I. Nesting and migration of 
the Atlantic loggerhead turtle. In: The Atlantic loggerhead 
sea turtle, Caretta caretta caretta (L.), in America, p. 
295-305. Bull. Fla. State Mus., Biol. Sci 4(10):295-308. 


CARR, A.?., M.A. CARR, and A.B. MEYLAN. 1978. The ecology and 
migrations of sea turtles. 7. The West Caribbean green 
turtle colony. Bull. Amer. Mus. Nat. Hist. 1962(1):1-46. 


CATO, J.C., F.J. PROCHASKA, and P.C.H. PRITCHARD. 1978. An 
analysis of the capture, marketing and utilization of marine 
turtles. Wational Marine Fisheries Service. Cont. No. 0)]- 
7-042-11283. 119 pp. 


CHAVEZ, H. 1969. Tagging and recapture of the lora turtle 
(Leoidochelys kemp1). Int. Turtle Tortoise Soc. J. 
3 4):14- 9, 2- e 


COX, B.A. and R.G. MAUERMAN. 19°6. Incidental catch and 
Gisposition by the Brownsvi .le-Port Isabel] Gulf shrimp 
fleet. Cameron Co. Ext. Ser., San Benito, Texas and Texas 
Shrimp Assoc. Brownsville, Texas. 55 pp. 


CROUSE, D.T. 1982. Incidental capture of sea turtles by U.S. 
commercial fisheries. Unpublished report to the Center for 
Environmental Education. 19 pp. 


DOBIE, J.L., L.H. OGREN, and J.f. FITZPATRICK, JR. Food notes 
and records of the Atlantic ridley turtle (Lepidochelys 
kempi) from Louisiana. Copeia 196] (1):109-11 
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ZRRHART, L.M. 1979. Marine turtle mortality on the east-central 
Plorida coast, } April 1979 to 12 November 1979. Pinal 
report to National Marine Fisheries Service. 20 pp. 


EHRHART, L.M. 1980. Marine turtle mortality in Brevard and 
Volusia Counties, Florida, 1 January 1980 to 31 August 
1980. Final report to National Marine Fisheries Service. 


21 pp. 


PULLER, D.A. 1978. The habitats, distribution, and incidental 
capture of sea turtles in the Gulf of Mexico. Append. I to 
Shrimp Management Plan. 44 pp. 


HILDEBRAND, H.H. 1980. Report on the incidental capture, 
harassment and mortality of sea turtles in Texas. NOAA/NMFS 
P.O. No. NA80-GG-A-00160. 


HILDEBRAND, H.H. 1980. Report on the incidental capture, 
harassment and mortality of ses turtles in Texas. 
Unpublished report to NMFS Pascagoula Lab, Pascagoula, 
Mississippi. 34 pp. 


HILDEBRAND, H.H. 1982. A historical review of the status of sea 
turtle populations in the Western Gulf of Mexico. In: 
Biology and Conservaton of Sea Turtles, ed. by K.A. 
Bjorndal; Washington, D.C., Smithsonian Institution Press. 
447-553. 


HILDEBRAND, H.H. 1983. Random notes on Sea turtles in the 
Western Gulf of Mexico. Proceedings of the western Gulf of 
Mexico Sea Turtle Workshop. January 13-14, 1983; Texas A& M 
University. TAMU-S6-84-105. pp. 34-4). 


HILLESTAD, H.0., J.1. RICHARDSON, and G.w%. WILLIAMSON. 1978. 
Incidental capture of sea turtles by s?.rimp trawlermen in 
Georgia. Proc. Ann. Conf. S.E. Assoc. Fish and Wildlife 
Agencies. 


HILLESTAD, H.0O., J.1I. RICHARDSON, C. MCVEA, JR., J.M. WATSON, 
JR. 1982. Worldwide incidental capture of sea turtles. 
Proc. World Conference on Sea Turtle Conservation. November 
26-30, 1979, Wash., D.C. Smithsonian Institution Press. 


HOPKINS, S. and J. RICHARDSON. 1984. A recovery plan for marine 
turtles. U.S. Government Printing Office. 28) pp. 


KEISER, R.K. 1976. Species composition, maqnitudte and 
utilization of the incidental catch of the South Carolina 
shrimp fishery. South Carolina Wildlife and Marine 
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Resources Department Technical Report Number 16. MARMAP 
contribution No. 129. 


KONTOS, A. 1985. Bryan fishermen's cooperative, deep water sea 
turtle tagging project. Unpublished report to NMPS. 3 pp. 


LINER, E.A. 1954. The herpetofauna of Lafayette, Terrebonne, and 
Vermilion Parishes, Louisiana, Proc. La. Acad. Sci. 17:65- 
85. 


LUTCAVAGE, M. 1981. The status of marine turtles in Chesapeake 
Bay and Virginia coastal waters. M.S. Thesis. Coll. 
William & Mary, VIMS, Gloucester Pt., VA 23062. 126 pp. 


NMFS. 1981 Marine mammal and sea turtle research activities. 
National Marine Fisheries Service report Mississippi 
Laboratories, Pascagoula, MS. 


NMFS. 1983. Environmental assessment of a program to reduce the 
incidental take of sea turtles by the commercial shrimp 
fishery in the southeast United States. NMFS, St. 
Petersburg, FL. 14 pp. 


OGREN, L.H., J.W. WATSON, JR., and D.A. WICKHAM. 1977. 
Loggerhead sea turtlesCaretta caretta, encountering shrimp 
trawls. Marine Fisheries Review Paper 1270:15-17. 


OGREN, L. AND C. MCVEA. 1982. Apparent hibernation by sea 
turtles in North American waters. In: Biology and 
Conservation of Sea Turtles, ed. by K.A. Bjorndal. 127-132. 


ORAVETZ, C.A. and C.J. GRANT. 1986. Trawl efficiency device 
shows promise. AuStralian Fisheries. Vol. 45, No. 2:37-40 


PRITCHARD, P.C.H. 1973. International migrations of South 
American sea turtles (Cheloniidsae and Dermochelidae) Animal 
Behav. 21(1):13-27. 


RABALAIS, §.C. and N.N. RABALAIS. 1980. The occurrence of sea 
turtles on South Texas coast. Contr. Mar. Sci. 23:123-129. 
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American 
Museum of 
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History 


30 June 1987 


Congressman Gerry E. Studds 

Chairman, Subcommittee on Fisheries and 
Wildlife Conservation and the Environment 
U.S. House of Representatives 

543 House Annex II 

Washington, D.C. 20515 


Dear Congressman Studds: 


I am writing in reference to a letter (dated 5 May 
1987) addressed to Secretary of Commerce Malcola Baldrige 
from William Guate, Attorney General of Louisiana, 
concerning the implementation of Turtle Excluder Devices 
(TEDS). Attorney General Guste incorrectly uses data that I 
of Kenap’s ridleys in Long Island Sound (see enclosed 
articles). It is stated in the letter that the capture of 
seven Kemp's ridleys exceeda that of all shrimp fisheraen 
operating in Texaae, Louisiana, Mississippi, Alabama and 
Florida combined. The Attorney General is mistakenly 
comparing the Long Island figure to the number of Kenp’s 
ridleys captured in the Gulf of Mexico on shrimp trawlers on 
Thie total of 6 represents only a factor by which the total 
number of ridleys captured by all Gulf trawlers can be 
calculated. The National Marine Fisheries Service estimates 
that Gulf shrimpers catch not 6, but 1,726 ridleys annually. 
Of these, 501 die. 


I would also like to point out that even with correct 
figures, there is no basis for comparison of Long Island 
pound net captures and incidental catch associated with 
shrimp trawls. All seven ridleys captured in Long [sland 
Sound were released alive. Furtnermore, these turties are 
immature (22-36 cm carapace length), whereas shriap trawlers 
have a heavy impact on adult turtles. Eighty-four percent 
of the recaptures of adult female ridleys originally tagged 
at the nesting beach have been from shrimp trawls. This 
loss of the moat valuable members of the population is the 
most serious threat the species currently faces. 


Attorney General Guste offers the opinion that 
increased protection on the nesting beach in Mexico and 
additional hatchery efforts are the most effective tools for 
restoring ridley populations. I would disagree with this 
statement. While both are valuable measures, they are not 
sufficient in themselves to effect the recovery of the 
species. The nesting beach already enjoys rigorous 
protection, thanks to U.S. and Mexican governmental efforts, 
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and yet this has failed to halt a steady decline in numbers 
of female turtles arriving at the nesting beach. Hatchery 
projects remuin experimental, and are extremely costly. It 
is clear that at the current level of endangerment of Keap's 
ridley, prutection of turtles on their feeding grounds by 
the implementation of TED’s is the most logical and 
effective upproaches that can be taken. 


As a sea turtle biologist and a member of the Marine 
Turtle Specialist Group of the International Union for the 
Conservation of Nature (IUCN), I have followed the situation 
of Kemp's ridley with great concern for almost a decade. At 
the 1978 national meeting of the American Society of 
Ichthyologists and Herpetologists, Dr. Archie Carr and I 
called attention to the rapid decline in the numbers of 
females nesting at the sole breeding locality at Rancho 
Nuevo, Mexico. As the enclosed articles indicate, I am 
currently involved in research on the species in New York 
waters, where we have documented cold-stunning mortalities 
during the last two winters. It is my opinion that the 
implementation of TED in U.S. and Mexican waters is urgent 
to prevent the further decline of this species. I hope that 
Congress will take speedy and decisive action, as is its 
mandate under the Endangered Species Act. 


Thank you for your consideration. 


Respectfully submitted, 


a a sf 


ia i 5g meio omee ck ? 
| i OLS eh Re 
a - 
Anne Meylan, Ph.D. 
Associate in Herpetology 
and Member, IUCN Marine 
Turtle Specialist Group 


cc: William J. Guste 
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Riddle of the Ridleys 


Frozen and stranded, were these rarest of sea turtles giving a clue to their secret migrations? 


by Anne Barkau Meylan 


Twelve years studying sea turtles in 
southern climes had not prepared me for a 
December day on a windswept beach 

walong New York's Long Island Sound. 
Along with rescue teams from the 
Okeanos Ocean Research Foundation, | 
was scouting the beaches near Riverhead, 
Long Island, in search of beached sea tur- 
thes stunned by the unusually cold 
weather. The windchill factor made it feel 
like minus fifteen degrees. Swaddled in 
down parkas, wool scarves covering all but 
our eyes, we plodded against the wind 
down stretches of rocky shore, where high 
water prevented our jecp’s passage. Every 
few hundred yards, we found what we had 
come for—still and sometimes lifeless 
forms in the piles of storm wrack at the 
high-tide line. These were Kemp's ridleys, 
the most endangered of all sea turtles, and 
a species only rarely recorded in New 
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York waters. If I hadn't seen the turtles 
myself, | would have thought there had 
been some mistake in their identification. 
Even within the ridley’s primary range of 
the Gulf of Mexico, sightings are uncom- 
mon these days, and the precipitous de- 
cline in the number of females arriving at 
the turtles’ nesting beach has demogra- 
phers wondering just how many more 
years Kemp's ridley will be with us. The 
beaching of dozens of these turtles in Long 
Island Sound last Decernber made an ar- 
resting find. 

Before the day was over, our rescue 
team took seven ice-cold ndleys back to 
the house of Okeanos director Sam 
Sadove, where they joined others in a 
makeshift “warm-up room.” Most of the 
turtles we picked up had suffered too 
much from the cold to recover or were 
already dead when found. Eighteen were 
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still alive and responded well to gradual 
warming in kiddie pools that Sam and his 
wife, Gill, had added to the furnishings of 
the small house in Jamesport. That night 
the enthusiastic pounding of turtle flip- 
pers splashed salt water all over the walls 
and kept us wide awake. Outside the tem- 
perature went down to the midteeans, and 
in the marina next door the water froze. 

For the next several weeks, stranded 
turtles continued to appear along the east- 
em two-thirds of Long Island's north 
shore. By mid-March, forty-four ridleys, 
two green turtles, and ten loggerheads had 
been picked up by Okeanos, the agency 
charged by New York State to handle 
strandings of both sea turtles and marine 
mammals. Another five or six turtles were 
reported but could not be recovered. Be- 
cause several of the strandings occurred in 
seldom-traveled marshes, we assume that 


Turtle Travels 


Where do Kemp's 
ridleys go after leaving 
their nesting beach in 
Mexico? Records of 
sightings and 


mature, eventually 
returning to the Gulf 
of Mexico to breed. 
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primary victim. 
Seven of the turtles that survived the 


There seems little doubt that the ex- 
treme cokd was responsible for the 
strandings. Three different species were 
similarly affected soon after the onset of 
the severe weather. Nearly all of the eight- 
een turtles found alive responded well to 


gradual warming—some making swift 
Ae keer pa 


Kemp's ridley hatchlings leaving the nesting beach at Rancho Nuevo, Mexico 


presented to the world. Firs: described by 
Sameel Garman in 1880, Kemp's ridley 
(Lepidochelys kempi) was not widely rec- 
ognized a3 a distinct species of sea turtle 
until the '940s. It was chromcally con- 
fused with its close relative, the olive rid- 
ley (L. olivecea), and with the loggerhead 
turtle (Caretta caretta). To this day, im- 


properly labeled museum specimens are 


commonplace. 

In the 1950s the ridley's riddle con- 
cerned its ancestry. Many biologists re- 
garded it as a hybrid, the results of a cross 
between a loggerhead and a green turtle. 
No one had ever seen ndleys mating or 
knew where they nested. Fishermen in the 
Florida Keys were familiar with ndleys 
because they caught them in their nets, 
but they were convinced that the turtles 
were sterile. Herpetologist Archie Carr of 
the University of Florida interviewed 


scores of fishermeca about ridicys. “This 
‘ere ridley don't have no young ‘uns,” he 
was told, “He's at the and of the fine, She a 


maulipas, Mexico, some 200 miles south 
of Brownsville, Texas. The ste bears the 
name of a nearby town, Rancho Necvo. 
Thorough exploration of Gulf sad Canb- 
bean shores by sea turtle biologists for the 
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emerge on the beach to nest several times 
in one season. Aa average Clutch consists 
of 110 eggs. Males, preseat in the waters 
off the nesting beach, do not leave the 


(Calculations based on Herrera’s fim 
placed the aumber of Kemp's ridicys acst- 
ing at Rancho Neevo in 1947 at 40,000. 
By 1966, when the Mexican government 
installed its first camps on the beach to 
monstor and protect turtles, the avribadas 
had shrunk to only 2,000 turtles, a decline 
of 95 percent. The appareat cause for the 
decline was excessive egg harvesting by 


effort was launched by Mexican and U.S. 
government agencies in 1978, but the 
number of females arnving at Rancho 
Nuevo continues to decline. For the last 
eight years, an estimated 500 to 750 fe- 
males per year come to nest. Egg poaching 
has been virtually eliminated, but a rela- 
tively new problem, incidental capture 
(and drowning) in shrimp nets, threatens 
to deliver the coup de grace. Shnmp 
trawlers take a heavy toll of male and 
female turtles both off the nesting ground 
and on the feeding ground to which the 
ndleys disperse after nesting. 

Recaptures of tagged individuals show 
two principal foraging areas for the adults: 
off the coast of Loutsiana (from Marsh 
Island to the Mississipp: Delta) and in the 
waters off the Tabasco-Campeche area of 
Mexico (Tupylco, Tabasco to Champotén, 
Campeche). It is no accident that shnmp 
trawlers and ridley; come together in 
these places. Ridleys feed pmmarnily on 
crabs that share the habitat of white, pink, 
and brown Penaeus shrimp. Portunid 
crabs (Callinectes, Ovalipes) seem to be 
favonte prey, but clams, mussels, and 
snails are also eaten. 

We know far less about the where- 
abouts of young ridleys. If ndleys follow 
the generalized life history hypothesized 
for other sea turtles, we can expect that 
they live in different places at different 
times in their lives. Hatchlings leave the 
nesting beach and travel into the open 
ocean where they take up a pelagic exis- 
tence among weed- and drift-lines that 
form along the edges of major current 
systems. For some species this penod may 
last several years. It is followed by entry 
into coastal areas. At some of these areas 
one finds young turtles almost exctusively. 
Once mature, turtles move on to either a 
permanent feeding ground or a senes of 
feeding grounds through which they rou- 
tnely travel. Except for migrations to the 
nesting beach, the rest of the turte’s life is 
spent in these feeding areas. 

The degree to which Kemp's ndley con- 
forms to this general life history ts not 
known. We do know that ndleys of all 
sizes are found in the Gulf of Mexico, and 
it is possible that they spend their entire 
life there. An important developmental 
habitat for subadult ndleys was discov- 
ered in the 1950s on the west coast of 
Flonda at Cedar Key. Since then, other 
sites where young ndleys routinely appear 
have been found in the Gulf of Mexico 
from Texas to Florida. 

Ridleys are regularly seen in several 
places along the eastern seaboard of the 
United States as far north as Cape Cod, 
Massachusetts. This contingent of the 
population, which ss practically all yuve- 
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niles, has been the subject of controversy 
for decades, because great distance and 
contrary currents would appear to make it 
impossible for these turtles ever to return 
to the nesting beach at Rancho Nuevo. 
Those who believe these turtles are lost to 
the population point out that many pensh 
in northern waters at the onset of cold 
weather, and those that survive have no 
cleaz way to follow currents back to the 
Gulf of Mexico. Despite thorough search- 
ing by sea turtle biologists, ndleys are not 
known in the Bahamas or the Greater and 
Lesser Antilles, through which they would 
have to pass on their way back to the Gulf 
of Mexico from the Atlanuc. 

Following the Long Island cold-stun- 
ning episode, a review of both published 
and unpublished records of ndley sight- 
ings along the Atlantic coast convinced 
me that the actual number of ndleys along 
the coast may be far higher than most 
people now suspect. The National Marine 
Fishenes Service reports that 77 out of a 
total of 273 ndleys (29 percent) that 
stranded in the Gulf and off the southeast- 
em states of the United States between 
1980 and 1985 were recovered in the At- 
lantic. Ridleys are routinely caught in 
shnmp trawls that operate in the area 
around Cape Canaveral, Florida. During 
the penod from 1979 to 1985, 68 Kemp's 
ridleys were recorded in Chesapeake Bay 
by the Virginia Institute of Manne Sci- 
ence, and scientists there project a sea- 
sonal population of 200 to 300 individuals. 
The ndley is the most common species of 
marine turtle recorded at the Wellfleet 
Bay Wildlife Sanctuary at Cape Cod, 
Massachusetts. Al a recent meeting, it 
was reported that 88 ndleys were found in 
that area from 1976 to 1985. 

Before last December, there were only 
three published records of ndleys in Long 
Island Sound, and only eight for the entire 
state of New York. This spotty record for 
ridleys may be more a case of poor record 
keeping than a true lack of ndicys. Since 
the 1985 cold-stunning event, more re- 
ports of New York ndiey sightings from 
previous years have come in. Specimens in 
the American Museum of Natural His- 
tory and in private collections document 
the occurrence of ndleys at one Long Is- 
land beach alone in at least three different 
years: 1957, 1983, and 1985. Were these, 
along with the others stranded last winter, 
merely ill-fated waifs swept out of their 
norma! range in the Gulf of Mexico? Or is 
Long Island another station on the turtles’ 
regular nugratory route? How does this 
“lost” east coast population fit into the 
ridley enigma? 

The Gulf Stream flows north along the 
eastern seaboard of the United States and 


could easily pick up animals that have lef? 
the Gulf of Mexico through the Straits of 
Florida. Archie Carr has that 
once the turtles reach northern waters, 
meandering eddies of the current detver 
them night to the coast. When these eddees 
split off, they carry with them whatever 
animals are in the warm water of the main 
current. The sporadic occurrence uf trope 
cal fish in inlets along the south shore of 
Long [sland 1s well known anJ often al- 
tributed to this phenomenon. Such trans 
port of ridleys by the Guif Stream could 
occur whether they were migrants or 
waifs. 

We know that over the short term nd- 
leys are perfectly capable of living in the 
bays along the eastern seaboard. The tur- 
tles that were found in Long Island Sound 
in 198S appeared to be in remarkably 
healthy condition. They were juvembes, as 
are practically all those found along the 
eastern seaboard, and remarkably simular 
in shell size, averaging some eleven inches. 
Possibly they were part of a single age 
class or even a single “fleet” that traveled 
together from some distant place. Olive 
ridleys are known to travel in groups, and 
in the 1930s a group of Kemp's ndleys, 
described by an observer as a fleet, was 
seen traveling from Buzzards Bay into 
Vineyard Sound, Massachusetts. 

The observations that almost all the nd- 
leys along the eastern seaboard are enma- 
ture, that they are in healthy condiuoa 
and willing to eat, and that at least some of 
them are traveling in groups suppor tbe 
idea that the east coast ts part of the nor- 
mal range of ndley migration. 

The theory that ndleys along the cast- 
em seaboard are accidental strays is sup- 
ported by the record of strandings of 
small, usually cold-benumbed ndleys on 
the opposite side of the Aulantic—in Scot- 
land, Wales, England, the Channei Is- 
lands, the Netherlands, France, the 
Azores, and Madeira. The strandings are 
most numerous in late fall months, with a 
peak in Dece... ver. 

From controlled tolerance tests, we 
know that Kemp's ndieys become shug- 
gish and float at temperatures below 
13°C; small ones succumb at 5°C. Thus, 
those in the northeastern United Sxates 
must either hibernate or leave the area 
during the winter months. Although log- 
gerheads, green turtles, and possibly rid- 
leys overwinter by burrowing into the mud 
at more southern latitudes, there is a0 
evidence to date that any sea turtles over- 
winter in colder northeast waters. There 
are other turtles that do, however, such as 
the diamondback terrapin, which heber- 
nates in some of the same areas where 
ndieys have been found. 


Ridleys along the eastern seaboard may 
simply retreat to southern waters of the 
United States dunng the winter. A small 
number of recaptures of tagged indivd- 
uals supports this theory. Some of the log- 
gerheads that nest on beaches in the soutb- 
eastern United States follow such a 
pattern, with a seasonal advance into, and 
retreat from, northern waters. The route 
that loggerheads follow back south, and 
its relauonship to currents, ss unknown. 
One possibility is that they travel close to 
the coast in order to avoid the contrary 
Gulf Suream, but against-current migra- 
tion is also possible and is well 
documented for adult loggerheads, as well 
a3 for adult green turties. 

A third possibility is that ndleys along 
the eastern seaboard eventually embark 
on a purposeful migration that takes them 
Out into the Adantic. By keeping to warm- 
water currents and eddy systems such as 
the Sargasso Sea, they may escape cold 
winter temperatures. Those that perish 
along the US. coast and on European 
shores each winter may be the unfortu- 
nate few that did not leave coastal waters 
in time or make it into appropriate current 
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systems. Archie Carr has recently sug- 
gested that young loggerheads that hatch 
on beaches in Flonda, Georgia, and the 
Carolinas spend several years in the open 
Atlantic, perhaps making several trans- 
oceanic journeys before reentenng coastal 
habitats. There are numerous open-sea 
sightings of loggerheads to support his 
theory. The lack of ndiey sightings may be 
due to the perennial wentification prob- 
lem that plagues the species or to its much 
smaller population. 

At what size and by what route young 
ndieys might leave the Atlantic Ocean on 
their return to Ranch Nuevo is open to 
speculation. Unknown in the Canbbean, 
the one place they do occur with some 
regularity is in the Flonda Keys. With 
some againsi-current maneuvenngs, they 
may be able to work their way to tbe Keys 


and on into the Gulf of Mexico. Perhaps 
the nearly grown ndicys at Cedar Key. on 
the west coast of Flonda, heve already had 
their look at the world. 

The Long Island cold-stunning epnode 
invites new speculation That there should 
be forty-five young ndieys out there in any 
one place in the ocean today ss a promssing 
sign. Judging from the size of the turties 
recovered in New York, they most likely 
hatched at Rancho Nuevo after the Mex:- 
can government began as program of pro- 
tecuon in 1966. It may mean thal we can 
expect to see more young ndicys in the 
future and solve the mysteries of thew 
mugratios. 

Anne Barkau Meylen is en associate in 


the Department of Herpetology at the 
American Museum of Natural History. 
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The Cicadas Are Coming, 
the Cicadas Are Coming 


Nineteen eighty-seven will be another 
big year for the seventeen-year cicada. 
According to evolutionary biologist Chris 
Simon of the University of Hawaii (who 
wrote for us on the periodical cicada in 
May 1979), this year’s mass emergence 
began in Georgia in late April and will 
begin in Indiana and New York in mid- 
May. The numbers should be overwhelm- 
ing in the Baltimore and Washington, 
D.C., areas. 

Periodical cicadas have thirteen- or sev- 
enteen-year life cycles, and scientists 
group all of those that emerge contigu- 
ously and synchronously in numbered 


“broods” (year classes). Each brood was 
once thought to have evolved indepen- 
dently after the last glacial maximum 
18,000 years ago, but Simon's recent re- 
search on biochemical variation of en- 
zyme proteins among broods demon- 
strates that all periodical cicadas stem 
from three major groups—eastern seven- 
teen-year broods, western seventeen-year 
broods, and centrally located thirteen- 
year broods. 

All of the members of brood 10, having 
passed through five nymphal stages since 
they went underground in 1970, will 
emerge from the ground within a one- or 
two-week period, when trees will resound 
with the singing of the males. After mat- 
ing, the females will lay their eggs in slits 
they have made in tree branches. Adults 
will die within four to six weeks of their 
emergence. And the nymphs that hatch 
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from the eggs wul drop down from the 
branches and burrow into the earth, start- 
ing another cycle. 


Turtle Tracks 


Kemp’s ridleys (see Natural History, 
November 1986) are the world’s rarest 
and most secretive sea turtles. Born on a 
single beach in Mexico, the turtles make 
tracks into the Gulf of Mexico and then 
vanish, except for occasional sightings on 
coastal feeding grounds or rare strandings. 
Anne Meylan (an associate in herpetology 
at the American Museum of Natural His- 
tory) witnessed such a stranding in De- 
cember 1985, when cold-stunned, nearly 
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dead Kemp’s -: Jleys began washing up on 
the icy New York shore of Long Island 
Sound. By the end of the winter, Meylan 
and members of the Long Island-based 
Okeanos Ocean Research Foundation had 
recovered some fifty turtles, but only a 
few could be warmed and revived. 

After a search through the records of 
ridley strandings and sightings along the 
East Coast from Florida to Cape Cod, 
Meylan suggested that Long Island 
Sound may be a regular stop on the yet 
uncharted migration route of these rare 
turtles: from the gulf through the Straits 
of Florida, north with the Gulf Stream, 
perhaps as far as Cape Cod (with time 
spent feeding in Long Island Sound), then 
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Out into the swirling currents of the Sar- 
gasso Sea before a return trip to the gulf 
breeding grounds 

But without more reports of ridleys in 
Long Island Sound, the stranded turtles 
might have just been considered victims 
of weather and currents. Meylan now re- 
ports that the turtles “are definitely out 
there again.” Last summer, fishermen us- 
ing traps and nets in Long Island Sound 
came up with seven live ridleys. And dur- 
ing the past winter, twenty-seven more 
Kemp's ridleys were found stranded on 
the beaches of the sound 

With growing interest in the fate of 
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these turtles, state and federal agencies 
are supporting new efforts to study and 
preserve them. Shrimp nets, one of the 
mayor lallers of Kemp's ridleys, may soon 
be less lethal. A device has been devel- 
oped that allows turtles to escape from the 
nets after accidental capture and will soon 
be required in inshore waters off the cast 
coast of Florida and in the gulf, where 
ridieys are abundant. 


Fertile Ferret? 


On March 1, 1987, a team from the 
Wyoming Game and Fish Department 
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United States Department of the Interior 


BUREAU OF LAND WANAGEWENT 
BASHINGCTON. D.C. 20240 


IN REPLY REPER TO 
6844.2 (240) 
JUL 2 - j:37 


Honorable Gerry E. Studds 
Chairman, Subcommittee on Pisheries 
aod Wildlife Conservation aod the 
Envi ronment 
Committee on Merchant Marine and Fisheries 
House of Representatives 
Washington, D.C. 20515 


Dear Mr. Chairman: 


Thank you for your recent inquiry requesting additional information for the 
record concerning the recent hearing on reauthorization of the Endangered 
Species Act. Wwe appreciate your cootinuing interest in our activities. 


In your letter you asked two basic questions: 


(1) What steps is the Bureau of Land Management (BLM) taking to enhance 
protection of the tortoise? 


(2) To what extent will the Desert Tortoise Council's recommendations 
concerning the Beaver Dam Slope population in Utah be reflected in the 
Bureau's tortoise management plan? 


In response to your first question, which we understand to relate to the 
Beaver Dam Slope population in Utah, we have summarized our actions below. 


Desert tortoise habitat in Utah is managed by the Dixie Resource Area of the 
Cedar City District. The land management plan (referred to as the management 
framework plan), encompassing tortoise habitat within that Resource Area, 
resulted in positive decisions and actions to benefit the tortoise. for 
exagple, the sultiple use decisions dealt with: (1) establishment of the 
3,040-acre Woodbury Desert Study Area; (2) the reduction of livestock grazing 
on the Castle Cliffs Allotment by a specified level; (3) the restriction of 
vehicle use to designated roads and the developeent of a havitat management 
plan (HMP); (4) the withdrawal of the area from mineral entry under the 1872 
mining law; (5) the closure to oil and gas leasing for the study area, with no 
surface occupancy on the one-half-mile fringe area; (6) fencing of the area; 
and (7) predator control to protect tortoises. 


On areas outside the study area, the following management was decided upon: 
(1) opening of areas to o1l] and gas leasing with four special stipulations to 
mitigate damage to tortoises and habitat; (2) continuation of livestock 
grazing under an approved grazing system with season of use adjusted to 
protect tortoises; and (3) restriction of vehicle use to existing roads. In 
addition, recommendations were made to control predators and acquire certain 
State and private lands. 
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Subsequent to the land management plan and Federal listing of the Beaver Dan 
Slope population as threatened, an HMP was developed in 1980 to carry out 
actions preecribed by the management framework plan. The actions specified in 
the RMP included: (1) establishment of a desert tortoise monitoring program; 
(2) development of a plan to relocate desert tortoises into the Beaver Dan 
Slope population; (3) establishment of a tortoise den inventory program to 
ensure dens are edequately maintained; (4) implementation of a livestock 
grazing system and plen within the Beaver Dam Slope area; and (5) protection 
of the tortoises from excessive predation by foxes and coyotes. 


Thus far, a 1,500-acre exclosure has bean fenced, livestock numbers heve been 
edjusted, off-road vehicle designations completed, and oil and gas leasing 
adjusted to meet specified guidelines. In eddition to BLM management, the 
Fish and Wildlife Service is prepering a recovery plan for the Beaver Den 
Slope population. All major BLM actions on the Beaver Dam Slope have 
undergone a section 7 consultation and biological assessment since listing. 


As to your second question which relates to the specific recommeadations of 
the Desert Tortoise Council, we first would like to say thet we appreciate the 
interest and management suggestions provided by that organization. We 
anticipete thet as resource management plans and habitat management plans for 
the Beaver Dem Slope arsa are prepared and updated, the Desert Tortoise 
Council will be invited to actively participate in developing manageaent 
preecriptions to maet desert tortoise habitat objectives. This will ensure 
that specific actions of the nature recommended by the Council will be 
considered in accordance with established procedures that ensure public review 
and input. 


Any closures or restrictions placed on hunting and shooting in the Beaver Den 
Slope habitat or elsewhere would require action by the State wildlife agency, 
since the Bureau has no authority to aeke such closures. As to the captive 
breeding of tortoises, we would ngree thet this would appear to have marit. 
Any such undertaking should be a cooperative effort and pursued throagh the 
initiative of the State wildlife agency and/or other organizations. 


The Bureau has been actively working with tha Desert Tortoise Council for 
several years. The Desert Tortoise Council also is on the mailing lists 
maintsined by our various Districts and Resource Ares offices actively 
involved in managesent of tortoise habitat. We will continue consulting with 
officials of that organization and othar appropriate groups during future 
planning and aseociated activities. 


Again, thank you for your interest in our efforts on behalf of the desert 
tortoise. Planse let us know if we can be of further help. 


Sincerely, 


pol 


c+. Director 


O 


74-992 (736) 


